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THE CONSTITUTIONAL HISTORY 
OF MEDIEVAL ENGLAND 


I 

FROM THE ENGLISH SETTLEMENT TO THE 
REIGN OF iELFRED 


i 

THE FOLK ORGANIZED BY KINDRED AND LORDSHIP 

A CONSTITUTIONAL history of England may properly begin with IntroJuc- 
the English setdement. Whatever the degree of Romanizadon of ‘•’O' 
the British Province, no trace of Latin influence upon the English 
peoples has been or is likely to be detected before the Gregorian 
mission introduced an ecclesiasdcal strand into the land law of 
the seventh century. There are some obvious survivals from the 
past in Northumbria and in the extreme west of the Midlands; 
but they are Celtic, and testify rather to the failure of Rome to 
change the essentials of life in the remoter parts of the island than 
to any permanent influence of Latin political or social forms. On 
the other hand, the customs of the various invading races, coming, 
as most of them did, from the most primitive north-western ex- 
tensions of Germany, preserve in a very perfect form the principles 
of Germanic society. They share with all the northern peoples the 
essential ideas of the joint responsibility of kindreds before the 
law, the blood-feud and its compositions, and a primitive classi- 
frcation of society into the noble, the free, and the half-free, which 
is the outward manifestation of the predominance of the tie of 
blood and inheritance. This primitive phase of social organization 
gives its character to the centuries during which the English 
were building up the Heptarchy, and constitutes a defined epoch 
sharply distinguished from the age of feudalism which followed 

VOL. I I I 



a FROM ENGLISH SETTLEMENT TO REIGN OF iELFRED 

it. It can only be understood in the terms which the Anglo-Saxons 
themselves used in codes and charters and in their courts, and by 
way of their own preconceptions as to the nature of their political 
and social system. 

The The most primitive idea as to the nation is that it is a 

kindred, enlarged past all rememberable degrees of relation- 
ship, but holding to a tradition of common ancestry, human or 
divine. Nations speak of themselves as Angelcynn,* lutnacytin, and 
among many of the northern races a royal stock transmits the 
blood of the founder, bears his name, and embodies the legendary 
unity of the nation in the person of a king. So the oldest Danish 
dynasty are Ynglingas from the divine hero Yngvi, while in 
Britain the West Saxons call themselves Gewissae and trace the 
descent of the house of Cerdic from Gewiss.* Such groups, ideally 
kindred grown to nations, in practice poUtical communities, are 
spoken of as late as the Alfredian chronicles and translations as 
maegths,^ groups united by one blood and custom. This sense 
of common blood is carried deeply into the structure of the 
nation. The rank, status, and privilege of each man are his birth- 
right. They are only vaUd if he can establish their inheritance 
firom four generations and point to a full kindred extending 
through four degrees of descent.^ It is not until the requisite genera- 
tions have inherited his freedom, and a free kin has been built 
upon an original act of emancipation, that his descendants will 
grow into their full right in the folk, and what is true of the 
passage firom slavery to fireedom is said also to have been 
true of that firom freedom to nobility. Only at the fourth 
generation does rank become heritable and carry with it its full 
privilege.® 

The A full kindred is essential to the enjoyment of folkright for 

very practical reasons. Early law caimot and will not dei with 
the individual. The actions of every man involve his kinsmen, 
and they share his responsibility. The most striking instance of 

® Anglo-Saxon Chronicle, 449A. 

> Gtinun, Teutonic Mythology, i. 354. 

s Prologue to Wihtraied's Laws — cantwara maeglS. Maegth— kindred. 

4 Ibid. 8. The man freed at the altar has no wergeld or inheritance. 

® Nor8 Leoda Laga, 11. But it is doubtful whether the Anglo-Saxons 
recognized diepossibility of transition from one to the other of their primitive 
birdi-grades. The text dted is a late one and shows marked Celtic influence. 
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this is in the feud. In slaying or injuring another the offender not 
only brings upon himself the enmity of his victim’s kin, but 
involves his own. By the act of the individual the families of both 
parties — to seven or nine degrees according to usage — are legally 
open to vengeance or committed to taking it, though they may, 
if they like, pay the heavy blood-price or wergeld to “buy off” the 
spear’’.* It is not imtil the reign of Eadmund that a man’s kin can 
lawfully disclaim revenge and leave him to bear the feud alone.* 
The feud, moreover, is only the most striking and not the most 
important function of the blood-^roup, which is, in fact, funda- 
mental to early English society. A man’s whole citizenship depends 
upon his being backed by an adequate kindred. The law will not 
deal with individuals, will not admit them into its courts, or listen 
to their oaths, or accord them any sort of protection, unless they 
are vouched for by guarantors — both is the term used — ^who 
originally should be their blood-relations. If a man is to be treated 
as a member of the moot, with the legal rights of a freeman, there 
must be someone who will guarantee that he will behave law- 
fully, stand to justice if called upon, fulfil any judgment the court 
may put upon him, pay any damages which he may have incurred 
towards others.^ Increasingly, as time goes on, lords will be 
required to take upon them this responsibility of both towards 
their men ; but the natural and original warrantors of any man 
are his own kin,'* his tnaegburg,* and only as a known resident 
with an adequate maegth can he be received as a responsible 
and lawful man who can sue and be sued, and whose oath is 
valid in law. The kindred is said to “domicile its members to 
folkright’’,* and the man who has no kin and can find no 
lord is outlaw, caput gerit lupimm.’’ Further, within the court 
itself, accepted and given legal standing there, he still cannot act 
alone. Stage by stage, in any cause he pleads, his ovm oath will 
not carry him; his kin must swear with him, twelve or more,® 
according to the cause, must offer themselves with him as oath- 

* iElfred, 27; I Cnut, 5, ab. Mid his magum, t’oe feh/'e moton mid heron, oStSe 
forebetan: ■with his kin who must bear the feud ■with him or buy it off. 

* II Eadmund, i. * iEdielbcrt, 23. 

* II ^thektan, i. 3; 6. i; 111 ^thektan, 7. a. s Ine, 74. i. 

6 11 >P.fhek fan, 2. 7 A twelfdi cent^ ^]ras& 

8 Ine, 21. i; 11 iEthektan, ii; VIU iEthdred, 23; Northumbrian Priest’s 
Law, 51. 
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helpers, and thus, as by a combined act of the kin, a valid oath can 
be achieved. Thus, the individual as a person in law cannot act in 
isolation. His status is incomplete in itself, and his right is effective 
only as a member of the group with which he is joined by descent. 
As such it is known as his maegth-law,^ and this, in turn, can be 
destroyed by outlawry, so that the outlaw's kin is loosed from all 
obligation.* 

One form of the predominance of the blood-tie was lacking 
with the English and, indeed, with all Teutonic peoples. By the 
period of their appearance in history they had abandoned the joint 
fiunily holding of land which seems to have been common to all 
the primitive peoples of the North and which survived in Wales 
into the Middle Ages.* Even so, the practice of equal partition at 
each generation was common in many parts of England,^ and 
shows the right of birth into the stock of descent still resisting the 
disintegrating forces of free economy and individual ownership. 
But, with this exception, the theory and practice of early English 
life was personal, and all relations were determined either by the 
tie of blood or by a tie of lordship, which, as we shall see, was 
largely modelled on it. Those outcomes of it which have been 
mentioned, the feud and its composition, suretyship, compurga- 
tion, and the validity of legal standing and the power to offer 
oath — ^law-worthiness and oath-worthiness — are the mainsprings 
of contemporary life, and make up almost the whole equipment 
of ideas about law and social relations which the age needs or can 
conceive. It is natural, therefore, for the nation to be determined 
by race and descent, since it is the aggregate of the interrelated 
kindreds of its membcK, the common nuegth of the Mercians or 
Kentings. So organized, society throws the whole weight of habit 
against the forces of free economy and individualism, and ignores 
landed or other wealth as a criterion of rank or authority. Not 
until the exclusive reverence for descent has been sapped by cen- 

* I Cnut, 5. ad. The novice monk is said to “come out of his tnaegMage when 
he enters his rule-law”. 

2 in Eadgar, 7. 2. 

3 The ri^t of pasture in a common waste used in many parts of Britain is 
anodier matter from the right of property. 

4 Probably much more commonly than is yet realized. It was predominant 
in Kent as gavelkind, but it was also common in East Anglia and may be found 
in Dorset. 
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tunes of economic and political experience is the way clear for 
the rudiments of feudalism and the territorial state.* 


From the assumed community of descent a common inheritance The W 
of law was deduced. Law was an attribute of the stock, and every 
member of it was bom into folkright, a complex of privilege, 
status, and obligation coming to him with his father’s blood and 
his material inheritance of land and goods. Such a man was said to 
be folk-free. There were slaves — t/icoti's— righdess men who had 
sold themselves into slavery, or incurred it by their &ilure to carry 
through the right expiation of some breach of custom, but they 
had no place in the community. Ideally, in the theory of society 
held by the northern world as' a whole, folkright endowed the 
individual with all that was necessary for the completeness of Ufe 
— a sufficiency of land equal in amount among equals in rank, and 
the status of his immediate ancestors, noble, free, or half-free. An 
equal law gave him a sure process of defence in folkmoots, where 
his landright and his person were defended by common right and 
byjudgmentof his neighbours. His Ufe was defended by the blood- 
price or wergeld, by which his paternal and maternal kindred 
would be appeased for his death; lesser prices, elaborately graded 
according to the importance of the injured member, protected 
him hmb by Umb from maiming, and as the head of a household 
he possessed over his house and dependants a peace of which the 
King’s Peace of later days was only one survival. The fence about 
his house was a sacred mark in law; crimes done within it bore a 
double and treble penalty, and with some nations incurred the 
rarely inflicted Judgment of death. Ideally, then, to be bom into 
the folk was to inherit full folkright, to take an equal place in 
pubhc assembUes, to possess a full right of inheritance, and to 
come under the common burden of the folk, service in war and 
suit and judgment in the courts. It is best to retain for this social 
organization the name jt gave itself— the folk, for democracy, 
popular self-government, and so on, arc terms drawn from 
entirely diflerent political conditions, and true or untrue accord- 
ing to the partietdar province of the Enghsh to which they are 

* This element in English history is best described in F. Seebohm, Tribd 
Custom in Anglo-Saxon Law. 
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applied. In any case they are terms of politics and the early EngUsh 
peoples were primarily communities of law. 

The grades It is conceivable that in some earUer phase of their history the 
cf the folk Teutonic nations were societies of equals, with neither nobles nor 
half-free, but only free tribesmen of equal rank. By the beginning 
of history they have developed a system of castes, most possessing 
a nobility, and many a caste of half-free cultivators. These castes 
do not anticipate feudal serfdom or the nobUity of feudaUsm with 
its dominion by tenure. The two systems have no single feature in 
common. In no case is the ancient nobility of the North an out- 
come of tenure or property. Either it arises out of the primitive 
structure of the folk, as with the Bavarians, or, as among the Celts 
of Wales, nobility comes by office — the service of the king may 
be the sole source of nobUity. Such lordship can convey no power 
over other freemen and has no necessary connection with land. It 
is a personal nobUity by blood, office, or service. Quite literally, it 
enhances the value of its possessor, doubling, trebling, even raising 
sixfold the money value of the wergeld, of the compositions for 
bodily injuries, and of the price of the house-peace, making the 
noble’s oath outweigh those of many commoners swearing to- 
gether. But it is a privilege of the person simply. No more than 
the privilege of the common freeman does it convey lordship over 
lands or men. The caste of freemen is, as it were, duplicated upon 
a higher standard of personal worth. The noble is said to be “dearer 
bom”* than the freeman, and that is aU. 

To these two castes free and noble, many nations added a third 
identical in principle with the others. The lazzi, liberti, leysings, of 
certain German and Scandinavian peoples, the taeogs of Wales, lay 
below the other classes, enjoying point by point the same privilege, 
but at a lower price, half a freeman’s wergeld, sometimes more 
than half, but throughout the scale at a lower value than the free. 
They were as a rule members of the community and shared its 
privileges and obUgations: the Saxon litus sued and was judged in 
the public courts, and was represented in the annual assembly of the 
Marklo,* while the Lex Frisionum shows the Frisian liti accorded 
that right of making judicial oath which is the hall-mark of mem- 
bership of the folk.^ It is this which is the impassable line between 

> Ine, 34. 1. » Stubbs, Constitutional History, i, § 22. 

* Lex Frisionum, iii. 4. 
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membership and non-membership of the community; the slave 
has no oath and no legal personality apart from his master. Thus 
in all civil right the litus stands with the free and even with the 
noble. The full member of the folk, folk-free, and an inheritor of 
law and estate, is, therefore, the type of the barbarian community, 
and, though above and below him He the ranks of the noble and 
the half-free, their privilege is only the freeman’s enhanced or 
diminished. Together these orders make up the folk, and their 
privilege and obligation is the sum of foUcright. They are of 
another age from fbe dominium, vassallage, and customary servi- 
tude which come with feudal law. 


Since blood-relationship was accepted as the bond of society, The Law 
the community was equaUtarian in its pubUc Hfe, equahtarian, 
that is to say, within each of the birth-grades of which the folk ^ 
was composed. This found expression in the law, in the courts in 
which it was administered, in their composition and procedure, in 
the rights and duties of the individual. The oldest sections of the 
Germanic codes* are lists of the rights that all freemen have by 
birth into the folk, the landshare in the paternal a/od,* the peace 
upon the land and the homestead, the blood-prices for death, for an 
eye, for a limb: all these, material and immaterial, were thought of 
as one undifferentiated birthright. The right of all free individuals 
of the race, and — upon the level of dearer birth — that of all 
nobles, was identical, a common racial inheritance. Handed down 
by tradition, or committed without conscious analysis to writing, 
it was the law of the Ribuarians, the Law of the Kentings, Merc- 
nalage. The law-courts, therefore, deal with the adjustment of 
rights between individuals and kindreds. They do not, or at the 
beginning of our history they are only just beginning to conceive 
of the community as something more than the aggregate of its 

* E.g. the primitive sections of the Ribuarian and Salian codes. 

* Alod, alodium, is the term used by many continental nations for the 
original nucleus of the freeman’s paternal inheritance, in some cases the sors 
or Tot received at the setdement. It is not used in England until the eleventh 
century, when its meaning was extended to cover all land freely held, but the 
Saxon eSel may be equivalent. It is commonly enough used as a term of legal 
science to be used in speaking of English institutions without any suggestion 
that the Saxons themselves employed it. 
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individuals and kindreds. A “breach of the peace” in itself means 
nothing,* for there is no general peace of the community, but only 
the thousands of islands of peace which surround the roof-tree of 
every householder, noble and simple, eorl and ceorL The king’s 
peace itself covers only his hall and his immediate presence. It is 
the dearest of peaces, but it concerns no one but himself. For this 
reason, there is no punishment, or at least it plays an insignificant 
part. Acts of violence are civil wrongs done to the individtial. 
They may still be wiped out by the feud, but commonly they will 
be compensated for by the hot, or payment of damages, appro- 
priate to the injury done. Violence, therefore, will not appear 
as a crime, nor as an offence against king or state. Its effects 
are exhausted in the injury done to the offended party, and 
are fully atoned for if he and his kindred are satisfied by the 
bot.* 

In all this there is little scope for interpretation since the law 
expresses the simple facts of fife adequately and with the sanctity 
of race heritage; equally little for authority since the state is not 
a party to any cause. There are thus at first no professional 
judges. Our oldest law, like that of the Germans and Celts, is one 
in which the appropriate maxim is on every man’s lips as soon as 
the facts of any case have been determined. From this it follows 
that the court is a meeting of common men, neighbours, a folk- 
moot. Freed from questionings about law, since it has the acknow- 
ledged rules of folkright to apply, it expends its full force upon 
establishing the efficacy and integrity of its means of arriving at 
oath right judgment. As the basis of its system it has established a con- 
ception of far-reaching importance, that of the “ lawfid tnan ”, 
the man not only credible upon oath, but whose oath has in itself 
the decisive effect of proof. This conception is at once rational and 
rehgious. The lawful man is the man of standing in the com- 
munity, of full and free kindred, of known residence and good 
repute. Such men, irrespective of wealth or influence, are “oath- 

* The use of the word fredum for a fraction of the compensation for violence 
among the Franks used to be thought to prove an early notion of folk-peace or 
landfried. It is not found among the Saxons. 

* The wite of Frisian and English law comes later to be used as a penalty, 
but in origin it may be a payment to the court for its work of umpirage, being 
derived from witan, to know or take cognizance of— or possibly a payment to 
the king’s officer for arresting the culprit. Cf. p. 45 n. i infra. 
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worthy”.’ But in the act of swearing they achieve something 
more than credibiUty, and their oath as it is spoken takes a power 
over them and over their cause which is other than their own. It 
is in ritual form. Taking to witness at first the pagan and later the 
Christian divinities, and incorporating their names, it is at once an 
affirmation, an ordeal, and a doom.* For certain favoured classes 
and certain kinds of process the successful accomplishment of the 
oath is a final judgment; the priest swearing at the altar,* the king’s 
thegn,^ and the foreigner,* the man who has a royal charter for 
his land,® can put an end to any process against himself or his land- 
right by the swearing of a clean oath of defence. 

The oath is, therefore, a vital sanction of Saxon public Ufe. At Oath- 
the head of all his law j^lfred places this command: “I will that 
every man look well to his oath”. The man who once foreswears 
himself is never again oathworthy and is refused Christian burial.'* 

In ordinary processes the oath of one party may be countered by 
that of the other — in the event of a deadlock the solution is the 
ordeal of fire or water — and more than the single oath of principals 
is needed. The normal member of society, oathworthy and worthy 
of folkright though he may be, cannot of himself bring the oath 
into being in its full efficacy. He must be backed by associates, 
many or few according to the nature of the cause, who wiU swear 
to their befief in the honesty and truth of his oath: “by the Lord 
God, this oath that N. has sworn is clean and without guile”.* 
Only with such support can a true oath, with its power to rebut 
accusations and establish right, be achieved. In the earfiest law it is 
the kindred group which must come into court and swear with 
their kinsman,’ and, no doubt, the whole system of compurgation 

1 I Edw. 3. Men who arc notorious false swearers . . . shall never again be 
oathworthy, but only ordeal-worthy. 

2 Lcis Willclmc, 21. 5: “According to English procedure a man’s oath, once 
adjudged vahd, cannot be set aside”. 

3 Wihtracd, 18. Preost hine claensie sylfaes soJ?e: a priest may dear himself 

with his unsupported oath. 4 Ibid, 20. s Ibid. 20. 

6 English Historical lUview, vol. 1 , p. i. 

7 n iEthelstan, 26. Let him never be oathworthy again. 

® Swerian, 6. 

9 Inc, 21. 1. In the proportion of two-thirds of the paternal kin and one-third 
of the maternal kin as in payment of wergelds. 11 ^thdstan, ii. The require- 
ment of an oadi by the kinared in answer to such charges of violence as gave 
ground to the feud (the oldest branch of Teutonic lawL lasted long after an 
oath by neighbours or friends had superseded it for otner kinds of cause. In 



10 FROM ENGUSH SETTLEMENT TO REIGN OF iELFRED 

finds its origin in the solidarity of the kin. Those who pay and 
receive the hot with their kinsman, the tnaegburg,^ are the 
warrantors of his oathworthiness. 

These practices and the theory which inspires them are the back- 
ground of constitutional history. One of the decisive points of 
Enghsh history was that when the Christian church, having de- 
stroyed the authority of the old gods and with it the religious 
character of oath and ordeal and the validity of every process of 
law, took the law under its own sanction, lent the name of the 
Christian god to the formulae of oath, and devised a ceremony of 
ordeal with masses and the cleansing of the elements of iron and 
water. This was the bridge by which the pagan world carried its 
law unchanged into the Christian dispensation. Other changes 
came with time, more slowly, but everywhere the essentials 
remained. The neighbourhood replaced the family, but it took 
on the same duty of mutual warranty, and upon it fell the obliga- 
The Folk- tion of witness and oath. The folkmoot continued to be the centre 
moot of provincial life. Its elaborate procedure, moving from stage to 
stage by the oath of kinsmen, or neighbours in later times, setting 
and overseeing the mutual surety of its constituent townships to 
the peace, multiplying as time went on its devices of pledge, 
security, warranty, and witness, necessitated an open court free to 
aU but the slave. Its assumption of the lawfulness of the common 
man, and its safeguards that he should be so, maintained a legally 
active conununity to serve it, and made its name of folkmoot a 
reality. The use of representation and the emergence of aristocratic 
leadership characterized its later phases; but its basis was popular, 
and, as feudalism began to take over this or that area from its 
jurisdiction, they passed into lordship with the forms and habits 
of action which the folkmoot had given them. From such courts 
came all those elements in the EngHsh polity which did not come 
firom the Crown. They were the centres of our earliest poUtical 
divisions, whether under such general names as the prouinciae of 
Bede and the maegths of his ninth-century translator, or under the 
local forms of the lathe in Kent, the rape in Sussex, and the scirs of 

the eleventh centuty even the priest was still required to rebut a charge of 
homicide by an oatn of his kin. VUI iEthelred, 23. I Cnut, 5. 2b. “Let him 
swear himself clean with those relatives who would have to bear the feud 
with him.” 

» Ine, 74. 1. 
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the North and West. All English courts, shire and hundred, 
borough, wapentake, soke, and, in procedure at least, manor, were 
in origin and essence folkmoots, and the establishment of this 
organization of Ufe on a personal basis, and its conversion in the 
tenth and eleventh centuries into a territorial community, are the 
contribution of the Anglo-Saxons to EngUsh history. With them, 
indeed, the essential quaUties of English political Ufe are established. 


Such general principles govern all the English settlements, but The Kent- 
each of the poHtical groups into which they fall has its own setting 
of the general theme. The earliest law of Kent, that of .^Ethelbert, 
shows a society of three ranks, eorls, ceorls, and laets, primitive 
folk-grades, rigid and determined by ancient racial rules. The 
nobility is eorlcmd,^ noble by blood and descent, and not by 
service of the king. It has awergeldof three hundred gold s hillin gs, 
three times that of the ceorls. Those who are not wholly free do 
not owe their inferiority to dependence on any lord, but to status. 

They form a caste, the laets, below, but only shghtly below, the 
free ceorl in their blood-price, and, though no English record 
describes their custom, their possession of a substantial wergeld* 
makes it almost certain that they enjoyed the rights of the Saxon 
liti, attending folkmoots with the right of making oath there. 

Thus, the Kentings of the beginning of the seventh century were 
a perfect example of the folk in practice, since nobUity and the 
semi-free status were merely special grades of a folk of which the 
common man was the type. These freemen themselves, the ceorls, 
had the personal peace or mund which is the common mark of 
Germanic freedom, and the eorl’s tnundbyrd or compensation for 
its violation, was, again, only three times the mundbyrd of the 
ceorl.’ The principle of the kindred asserted itself strongly in the 
land-law. Every freeman of the stock was bom into a full birth- 
right of land which expressed itself in the equal partition of in- 
heritance between all the sons at the father’s death, and which 

• iEthelbert, 13, 14, 75; Hlothaere and Eadric, 1. 

* .dEthelbert, 26. “If any one slays a laet, one of the highest dass, he shall 
compound for him with eighty shillings.” The right to a wergdd and the right 
of legal action in the moot go together. He who has them is called "worthy of 
folkright”. 

3 Ihid. 13-16; Hlothaere and Eadric, i. 
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preserved a universal peasant freehold into the Middle Ages.* In the 
seventh century and till modem times the kindred of a dead ceorl, 
andno lord, was guardian of his heirs andlands.*This was thecustom 
of gavelkind, which Angevin judges called the Common Law of 
Kent, and throughout the county it took the place of villeinage. 
rhe West The codes of the late seventh century tell us httle more of the 
basic rules of the folk, but in the laws of Ine {circa 690) they give 
us our first gUmpse of the constitution of the West Saxons. Here, 
in contrast with Kent, we find three fuUy free classes, distinguished 
by wergelds of two hundred, six himdred, and twelve hundred 
silver shillings,^ and the lowest class, the laets, is not mentioned. 
There has been no word of the Kentish laets since the beginning 
of the century, and it would be rash to assume that they did not 
originally form a fourth class of the West Saxon community also, 
since we have no West Saxon code of the age of iEthelbert. With 
the Old Saxons of the Continent, the nearest to our island Saxon 
stock, the laets persisted as one of the principle grades of the 
nation. However that may be, the ceorl is presented as the lowest 
free rank of the West Saxon community, possessed of the normal 
marks of membership of the folk, a wergeld of two hundred 
shillings,"* a legal personahty which can be brought to judgment 
in the courts, and the right to make oath there* and offer ordeal.* 
Conversely, he is burdened with the duty of service in the fyrd, or 
national host, in war.'* He has a mund or peace over his house, 
protected, like that of the Kenting, by a penalty for its breach,® 
and the breaking of his enclosure is an offence which, though 
vastly less costly, is of the same quaUty as the breaking of the 
defences of the king’s burh.^ Again, as "with the Kenting, the 
inheritance of the Wessex ceorl and the wardship of his children 
hes with the kin,** and vouches for a heritable landright. Later the 
ceorls come under lordship, but, convenient as it would be to 

* Cf. the Consuetudines Kancie printed in Lambarde’s Ptrambulation of Kent. 

* Hlothaere and Eadric, 6. The family of a serf, even that of a freedman, 
were in -the lord’s mund after his death, and the lord took the wergeld of the 
latter. Consuetudines Kancie: cf. Lambarde’s Perambulation of Kent. 

3 Inc, 70. 4 iElfred, 25 . * Ine, 30. 

* Ibid. 37. 7 ft/J. ji. 8 Hid. 6. 3. 

* yElfred, 40. The burh is the boundary dyke surrounding some privileged 
mansion or settlement. 

Ine, 38. Clause 57 suggests the widow’s dower of a third part of the 
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derive them £rom the laets of old Saxony, their wergeld of a sixth 
part of the noble’s is that of the Saxon hreeman on both sides of 
the North Sea, and their treatment as the basic freemen of the folk 
forbids this simplification of history. As to the origin of the classes 
of the West Saxons whose wer gelds stood at six hundred and 
twelve hundred shillings we know nothing. They seem to have 
derived their rank from birth, for, as contemporaries put it, they 
were “dearer bom” than the ceorls,* and the phrase “eorl and 
ceorl”, surviving as a comprehensive description of society, seems 
to set them upon the same footing as the Kentish eorlcund men. 
But their most common title, tweljhynd and sixhynd, tells us no- 
thing, for it denotes thenumber ofshdbngs in the wer. Of the other 
Enghsh races we know almost nothing, save that the Mercians 
divided their folk into blood-grades Uke those of the Gewissae, 
while the Northumbrians knew no nobility but that of office. 


Written law gives us a distorted picture of the seventh century. 
The main stream of custom was never put into writing. The whole 
land-law, the rules which governed kinship, and in general the 
accustomed ways of life, were the habit of the community, and 
passed from generation to generation by unwritten tradition. 
Thus it is that, while the codes reveal the solid and ancient struc- 
ture by kin and descent impliddy and by oblique reference, they 
are direcdy concerned with what is new or exceptional. Conse- 
quendy, the earlier Kentish codes were largely concerned with the 
incorporation of the foreign Christian clergy into the folk by 
meansof analogy and legal fiction, ^extending theking’s mundbyrd 
to cover the peace of the Church,^ and that of the folkmoot to 
protect the places of worship,* placing theft from a priest under 
the same penalty as theft from the king,® and making robbery 
from a common clerk equal to that from a ceorl.® Towards the end 

« Ibid. 34. 1. 

^ In later days this was described as the “setting of Holy Church to world- 
law”, and was considered a great feat of legal wisdom. Grib, 24. So also in 
Cristne Saga, viii. 11: “Christendom was taken into the law of Iceland”. 

i Ethelbert, l. 4 Loc. cit. s Ibid, i and 4. 

6 The expedient of grading the clergy according to the secular orders finally 
brought the priest to be classed as a thegn with the title of mass-di^ (B« 
Mirciscan ASe. 2). 
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of the seventh century the dooms became full of a similar problem, 
that of a new kind of lordship, divorced in principle from the old 
nobihty by blood, and abundantly illustrated in records of custom 
because the legists were labouring to bring it under rule and con- 
trol by much the same methods that they had apphed to the 
Church. While the old eorlcund rank was a passive privilege of 
blood and rank conferring authority of no kind over other men, 
this, the second phase of class distinction among the Enghsh, was 
Lordship lordship as we understand it in later times, the patronage of one 
man over another. It had its own terms; not the eorl, but in Kent 
the dryhten and in Wessex the hlaford, were the types of the new 
magnates. 

The earhcst mentions of the tie of lordship speak of the client 
taking his patron to hlaford and to mundbora, and in this phrase 
the full facts of lordship, both economic and legal, are expressed. 
The lord as hlaford* is the master of a plentiful household, from 
which he maintains those who seek him as his guests or dependants. 
As society becomes more wealthy the hlaford’s benefits become 
less simple. The king or the noble becomes generous not so much 
in the mere elements of life as in gold and silver, gilded swords, 
and rings. ^ He is no longer only the hlafweard but the goldweard, 
the gold-giver,* the lord of gold.* Of this relation, half self-interest, 
half devotion, we hear much in law and poetry. At least by the 
seventh century, probably much earUer, there were many men, 
especially yovmg men of ambition, who had left their kindred and 
attached themselves to the households of kings and nobles. Such 
men were called gesiths, companions of the prince, and we hear 
of young men of royal birth who were content to serve as gesiths 
to leaders of established fame,* and of young nobles bred up with 
king’s sons to become their war-band.® This is the social and 

* Hlaford, i.c. hlafweard, bread-ward, or bread-giver, 

^ Beowulf, I. 921; Beahhorda weard, 

3 Ibid. I. 2652: Goldgiefa. 

4 Goldwine. 

5 J. M. Kemble, Codex Diplomaticus^ 80: Ego jEthelric subregutus atque comes 
(gesith) gloriosissimi principis Ethilbaldi: I thelric, underking and gesith of the 
most glorious prince iCthelbald. 

6 Earle and Plummer, Two Saxon Chronicles, i. 47. Military attendance 
upon the king and monastic vows seem to have been the only two careers 
for Ac young NorAumbrian noble in Ac sevenA century. EdAus, Vita 
Wilfridi, XXL 
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economic aspect of primitive lordship, that maintenance of which 
ifflfred speaks in his testament — “the men who now follow me 
and whosevails I pay at Eastertide”.* The client takes his patron “to 
hlaford” but also “tomundbora” — ^protector and warrantor of legal 
standing. The latter is the vital fact in law, that which brings the 
institution of lordship within the rules of folkright. The gesith 
or gesithcundman, the geneat, the cleric, and the stranger, tend to 
receive similar treatment in law, and to find their place in closely 
related clauses in the codes, ^ since they have all left their kin and 
so divorced themselves from the normal safeguards, ^ or have 
impaired their standing with their kindred by entering into arti- 
ficial ties with a lord. In an age of war and chivalry many of the 
gesiths were strangers, attracted by the reputation of a foreign 
court for leadership or generosity.'* To such men the lord became 
the protector and warrantor in law,^ taking them into his mund 
or peace. By having found such a warrantor the man recovers the 
legal standing which he can no longer derive from a kindred. 
With his lord asmundbora he may sue or be sued in the courts and 
offer oath and ordeal. Injuries against him will be visited by the 
payment of the mundbyrd of the lord whose protection has been 
violated. If he evades justice his lord must make his offence good,^ 
and he may assume the legal personality of his man, and plead his 
cause if he is indicted before king or ealdorman.^ Thus he stands 
towards his gesith instead of kindred, and can legalize his status in 

I J. M. Kemble, Codex Diplomaticus, 314. Ine, 19-27. 

3 So the monk is said to ‘come out of hb macgthlaw”. VIII iEthelred, 25. 

4 Bede, Historia Ecclesiastica iii. 14: Undique ad eius (Oswin of Northumbria) 
ministerium de cunctis pfope provinciis viri etiam nobilissimi concurrerunt: from aU 
the neighbouring nations the most noble men came to be hb gesiths. Cf. 
Beowuff, II 199-258. 

s Beowulf, I. 1480. Beowulf begs that Hrothgar will take hb place as 
mundbora to hb thegns after his death. 

6 Inc, 22; iElfrcd, 21. 

7 Inc, 50: “If a gcsithcund man acts as advocate for hb household dependants 
with (Thingiath with) fbc king or a king s ealdorman or with hb lord. . . 
Thb has been taken to imply private justice, of which there b no other trace 
in thb age. It seems, however, to be no more than the common German and 
Scandinavian practice by which a man of influence or legal knowledge would 
take the case of another less favourably placed upon hb shoulden and fight it as 
hb own. Thus (W. de Gray Birch, Cartularium Saxonicum, 591) an anonymous 
magnate writes to King Eadward telling him how Helmstan, being accused or 
Acft, came to him to seek hb help as “fore-speaker” or advocate, and how the 
writer agreed and thingade him to jElfrede cinge. The reputation of Gunnar of Lith 
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Lordship 
and the 


folk 


the same manner as they. To the stranger and ecclesiastic the king 
is mundbora, and the relation, akin to the tie of family,* honours 
lord and man alike. “No kin is dearer to a man than his lord.”* 
At the time when lordship proper is first reflected in custom, in 
the codes of Ine andWihtraed, it is in process of being reconciled 
with the elder law. The folk, which is fimdamentally a pattern 
woven upon the threads of kindred, is being forced to respond to 
a new impulse. But, while we recognize this, we must also recog- 
nize that the folk’s reaction was that of a vigorous body, which 
could make its own terms with the future. Hitherto it had been 
informed by loyalty of blood-relationship, it was now to incor- 
porate the motive of loyalty between lord and man, but it did 
so in its own fashion, by extending its own principles, not by 
abandoning them. There can, indeed, be no question of con- 
scious conflict between the principle of kinship and the principle 
of lordship. Both were relationships natural to a community where 
economic life was non-competitive and action was governed by 
personal associations and loyalties. As natural they were accepted, 
and were favoured and advanced by the impersonal reaction of 
law and the conscious policy of the crown. The manner of this 
was characteristic, though to us unfamiliar. It would, perhaps, be 
rash to say that the tie of lord and man was regarded by way of 
conscious fiction as analogous to blood-relationship, but it was 
treated in practice as if it were, and the man was in effect taken 
Into his lord’s familia. It was one of a group of relationships of 
which the more intimate blend imperceptibly into physical kin- 
ship, and which tend to find similar treatment in law; foreign 
residence,^ hospitality,^ vassalage, fosterage, the tie of the godson 


End was founded upon such advocacies, in which the advocate really constitutes 
himself a principal in the cause in his chent’s stead. So the reeve Abba asks 
that successive abbots of St. Augustine’s shall be to him and to his heirs fore- 
spreoca and mundbora, so that “mey be in the abbot’s hlaforddome' {ibid. 412, 
A.D. 833). The case of the gesith who intercedes with his own lord for his man 
may be that of one who secures his lord’s aid as forespeaker in a pubUc court. 
The term has less precise applications in other contexts. The whole clause may 
be compared with Ine. 76. 2. 

* Eadward and Guthrum, 12. For the stranger and the cleric the king and 
the bishop shall be maeg and mundbora. So Beowulf speaks of his gesiths as his 
“brother thegns” (Beowulf, 1480). 
a Anglo-Saxon Chronicle, 75 5 a. 

3 Hlothacre and Eadric, 15; Ine, 20 and 21. 
i Leges Edwardi Confcssoris, 23. i. 
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and his sponsors,* all are treated as in one degree or another parallel 
with the tie of kinship. The miind of lordship, originating in the 
peace of the house-father over his sons and men, spreads itself over 
that wider family of protected and commended dependants to 
whom the mundbora is not father but lord. Mundbyrdnis is, there- 
fore, the term for lordship. 

The process is one which we have seen before in the reception of 
the Christian clergy in the previous century, an incorporation of 
vassalage into the law of the folk, determined by the precedents 
of folkright and of the law of kindred, and extending to it many 
of the latter’s incidents. The mund is transferred from the kindred 
to the lord, the lord replaces the kin as surety,^ like the kin, he 
can demand justification for his man’s death,^ the mcegbot, or 
amendment for loss of honour by insult to a kinsman, is repro- 
duced in a manbot or lordship-price,^ the heriot, or manly equip- 
ment of arms and horses, once the privilege of the eldest male of 
a dead man’s kin, is now reserved for the lord.^ Lord and man 
may wage the blood-feud for each other, ^ and for a kinless man 
the lord may take or pay the werP 


Lordship and vassalage did not yet go to the root of social LorJsh 
relations. They could not alter a man’s grade in the folk by chang- 
ing his birth-price. But they did convey valuable privileges, and ^ 
these privileges were in the end to become the basis of a new 
grouping of society. CHentage might be no more than a temporary 
relation, honourable while it lasted, but making no permanent 
change in a man’s status. In many cases, however, it was clearly 
a hfelong tie, and then its effects went deep. There is nothing in 
Wihtraed’s laws or Ine’s to prove that a caste of lords or a caste 
of vassals had yet come to be recognized. The gesith, apparently, 

* Inc, 76; Lege Henrici Primi, 79. 

2 Ine, 22 and 50. 3 Hid. 21 and 21. i. 

4 Ibid. 76: “Let the maegbot and the manbot be alike and increase in pro- 
portion to the wer**. Cf. ibid. 70. 

5 Harvard Essays in Anglo-Saxon Law, p. 136. In later days the hcriot of the 
West Saxon theg^i was equated with the ftaisfang, or portion of the wer allotted 
to the immediate kin. Leges Henrici 1 , 14, 3. 

6 Alfred, 42. 5. 

7 Inc, 23. I. The same is true of the foreigner, to whom the king is mund- 
bora, and the monk. Ibid. 23. 2; ^Elfred, 21, 

VOL. I 2 
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remained twyhynd, sixhynd, or twelfhynd, according to his birth- 
right, in spite of his relation to the king.* But, beside the blood- 
price and its analogues, which continued to depend upon birtli 
as long as the true traditions of the folk were in vigour, there are 
other money compensations defending the honour, prestige, and 
peace of individuals, and these are determined by official rank or 
proximity to the king. Such are the bohrbryce or amendment for 
breach of the protection extended to a dependant, the burgbryce, or 
compensation for violence done within the fortified enclosure of 
a notable, and the oferhyrnes, or that for disobedience or contempt 
of an order which he is quahfied to give by virtue of his office or 
status. Such privileges are more elastic than the older bots, and 
increase vdth the status of the individual whatever his birth. Ealdor- 
men, bishops, gesiths, and thegns are entitled to such privilege 
in a rising scale according to their office and irrespective of their 
birth-price,* and they play an important part in the budding of a 
new nobihty by service, for the greater the lord the greater the 
man, whose service could enhance his privilege, though it could 
not alter his basic rank in the folk by kin and descent. The status 
of the individual is beginning to be affected by that of his mund- 
bora, though not yet in essentials. To be in the mund of a common 
man cannot improve the dependant’s standing and may impair it. 
To be in that of a bishop or ealdorman or their like is a distinction. 
But to be in that of the king already confers privileges and marks 
of rank. The king’s gesith has a higher burgbryce and a higher 
defence of his peace.* In its upper degrees, therefore, service is 
already a rival to blood as a determinant of social status. 

The In a rudimentary way it is also coming to be associated with 

land. By the end of the seventh century the king’s benefactions to 
his comites were usually completed by cessions of estates, and such 
benefactions were clearly held to be in the pubUc interest and to 
be essential to the gesith’s function. The defence of the kingdom 
rested upon the fyrd in part, but also upon the many gesiths and 

* Ine, 30: “The gesithman shall pay according to his wer”; ihid. 19: “The 
King’s geneat if his wer is twelve hundred shillings. . . .” 

a Ibid. 45. Cf. Leges Hen. I, 68. 3: Omnis presbyter ... in seculari dignitate 
thaini legem habeat, si tamen occidatur . . . secundum natale suum reddetur: every 
priest enjoys a thegn’s privilege in secular right ... but if he is slain he is to be 
paid for according to his birth-price. Cf. Cnut, 6. aa. 

3 Ine, 45. 
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men of noble rank who had been land to equip them as 

mihtary leaders. A career as a landed gesith for their sons was 
coming to be regarded by the nobility almost as a right, and such 
of the younger men as could get no hold upon the land at home 
were apt to carry their services abroad. The Northumbria of 
Bede’s day was, indeed, losing its mihtary strength because its 
kings preferred to use the available land to enrich the Church. 
Even the clergy who profited by it recognized the danger of this 
abuse. > Nothing was more Hkely tt» estabhsh the gesithcundmen The 
as a permanent class than the association of their rank with land- 
holding, but the endowment of the gesiths did not come to them 
in full right of property. It would seem that in taking to the land 
they carried with them something of that relation of lord and man 
to which they owed their status. Their landright, as seen in the 
laws of Ine, is not unrestricted property. The gesithcund land- 
holder is privileged in contrast to his landless equal in status. His 
estate is normally between three and twenty hides in extent,* he 
has a moated burh, and a burhbryce only less than that of a king’s 
thegn.* But the land and its cultivators are not given over to his 
discretion. Three-fifths of it must be kept in peasant occupation,'* 
and the relation between this peasantry and the gesith must follow 
certain rules. From land, rent only may be exacted. The bodily 
labour which comes to be characteristic of the Midland villanus of 
later days can only be imposed if a homestead — and probably 
farming stock also— are provided by the gesith; that is to say, 
there is an additional private bargain and a consequent advantage 
to the ceorl.® Again, if sentence of outlawry dehvers the gesith to 
the feud, its executors must confine themselves to driving the 
outlaw himself from his capital messuage: they cannot touch his 

1 Bede, Epistola ad Ecghertum. Bede complained of the cession of lands to 
monasteries instead of to gesiths. The point is almost certainly that grants to 
thegns would be by way of laen or temporary grant, those to the Church in 
perpetuity, and so permanently lost to the fisc. The same objection to grant 
other than by laen was felt in later days in the case of the Church. 

2 Inc, 64-66. 

3 Ibid, 45: “Burgbryce shall be paid for a king’s thegn sixty shillings, for a 
gesithcund man who has land thirty-five shillings”. (The landless gesith would 
obviously have no burh.) 

Ibid, 64-66: “He who has twenty hides shall show twelve hides in occupa- 
tion” {xii hidagesettes landes). 

5 Ibid, 67. 
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dependent cultivaton.* Sitnilarly, if the gesith gives up his estate 
voluntarily, he must not impair its settlement. He may take his 
personal servants with him. The cultivators he must leave upon 
the land.* From these restrictions it is clear diat the king’s benefac- 
tions to his mihtary followers were not gifts and did not constitute 
property nor confer heritable right. They bear some marks of the 
conditional grant odaen which was to play a great part throughout 
the history of Saxon land-law. They would, no doubt, like the laens, 
be granted for a term of years’, for Hfe, or for a short term of Hves, 
and the fact that the gesiths as a class faded out of history from 
the eighth century onwards is amply explained by their failure to 
estabUsh themselves in an hereditary grasp upon the soil. 

Gesith But, though they had a comparatively short history themselves, 
(ttidceorl the gesithcund land-holden left a permanent mark upon the 
peasantry. The major portion of the gesith’s estate was gesettland, 
i.e. land peopled with cultivators. Presumably they with their land 
were trader the mundbyrdnis, the lordship. There were several 
ways in which they may have entered into such dependence. The 
gesith’s land was assessed in hides like the rest of the peopled land 
of England, and the hides and their fractions, the yardlands, were 
units of assessment for royal rents and public services such as were 
borne by the community at large. The first assumption must be 
that the greater number of the gesiths’ dependants were ceorls of 
common standing, who were required henceforth to pay to a lord 
what they had once paid to a king, the gafol,^ or rent, and the 
feorm, or fixed renders of com, meat, bread, and other provender. 
The profit of the gesiths may have consisted not in the denial of 
the right of the commoner in the soil, but in enjoying what it was 
in the king’s right to give of profit, and their service may have 
lain, for the most part, in arming and leading their dependants to 
the host. They could not strip the land of its men, and the latter’s 

I Ibid. 68. A similar principle guaranteed the return of laenland to its grantor 
when the holder suffered forfeiture for wrong done. A clause to secure mis was 
inserted in many charters of laenland, for example, those of Bishop Oswald. 

* Ibid. 63. 

3 Gafol was a royal rent of a penny or twopence upon the (double 
hide) in Kent, and the twyhynd commoner of Wessex is called indifferently 
ceori and gafolgelda. Ine, 6. 3, and jElfred and Guthrum’s Peace, 2: t!am ceorle 
iSe on gaf^lande sit. That the West Saxon kings granted away farm-rents to 
religious houses is proved by iElfeed, 2, and it is likely that the gesiths shared 
the same kind of grants. 
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occupancy was secured to them in the event of their lord's out- 
lawry. On the other hand, though the farming of the king's dues 
may have brought many ceorls under a shadow of lordship, there 
were others who of their own will took a lord and entered into a 
contractual dependence. Two forms of contract existed in seventh- 
century Wessex by which the landless ceorl could obtain a holding 
and a lord. By one the land only was received in return for gafol, 
and by the other a homestead and, perhaps, farming stock with it, 
were included in the grant, and were paid for by peasant labour 
upon the lord’s own fields.^ In the example set by such indentured 
dependence we may see an outstanding factor in the decline of the 
common freeman of the Midlands towards the villeinage which 
bound his remote descendants under the Normans. Already in the 
code of Ine the class of ceorls was in process of fissure. There were 
gafolgeldas, occupiers by rent under the first and more restricted 
obhgation,^ and^etwr^, who, in the language of the eleventh century 
as of the seventh, were propertyless contractors for land and stock. 
For them labour extended to three or even more days a week, with 
additional service in ploughing time and harvest,^ and in them 
many types of villein find their prototypes. Such agrarian inden- 
tures did not at once debase the individuals who entered into them. 
Clearly, they did not impair the ceorls' standing in the folk for 
they retained their ceorl’s wergeld,^ their freemen's duty in the 
jfyrd,® and their right of oath and ordeal.^ If a proportion of them 
were transferred in the tenth century to what we wrongly call 
private courts, they were courts which administered folkright by 

* Ine, 67: “If a man take a yardland at an agreed gafol and plough it, and 
the lord later wishes to establish an obUgation of labour as well as gafol, that 
man need not submit unless his lord has provided him with a homestead as 
weD as the land”. 

^ Ibid. 6 . 3. The ceorlish class divided into gafolgeldas or geburs. 

3 Reedtudines Singularum Personarum {circa a.d. 1025), cap. 4: “Gebures 
riht. On some estates he must do two days of week-work of any work set 
him, and during Lent three days week-work, and from Candlemass to Easter 
three days, etc. And where such is the custom it is the gebur’s right to be 
given two oxen, a cow, and six sheep to set him up on me land, and seven 
acres of his yardland ready sown.” It can hardly be doubted that this gebur’s 
right of the eleventh century is substantially that referred to in Inc 67; it is 
also typical of the villein right of middle England. 

^ iElfied and Guthrum’s Peace, 2. 5 ine, 51. 

^ iElfred, 4. 2. Where the standard of the oath of the ceorl is set for certain 
causes. 
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the universal procediure. Only as the sense of hereditary status died, 
and was replaced by the notion that personal freedom and the 
tenure of free land were part and parcel of each other, would 
freedom of person without free landright pass into quasi-servitude. 
Growth of We happen to hear of these contractual relations in connection 
lordship gesiths, but there is no reason to suppose that they were 

not being entered into between all grades of landed proprietors 
and those freemen who had no land or needed more. A slow 
transformation was going on throughout society. Though the 
lord who is a gesith takes the foremost place in the codes because 
his lordship has been imposed upon the peasantry by the king, 
the gesiths can have been only a minority of those who held lord- 
ship. There was already much “seeking to lordship” by lesser men. 
But we must not read into the mundbyrdnis and hlafordscipe 
of the eighth century more than a tithe of the dominium of the 
twelfth. The terms of lordship take new meanings as the centuries 
pass, and in the age of Ine and for some generations the thing itself 
is only in its beginnings. Lordship is everywhere, but it is more 
human, with shallower effects and fewer implications in law than 
feudal lordship. It is still treated as an amicable relation. It holds 
the affection and devotion which were supposed to inspire feudal 
vassalage, and they are not yet stultified by legal materialism. 
Such poetical or descriptive accounts as we have, the story of 
Cynewulf’s thegns,’ Beowulf, or the lament for Eadgar,^ have the 
freshness of human feeling. Thus lordship could be resorted to to 
fortify all kinds of institutions without dishonour. The monastery 
sought a secular magnate as lord and the priest could call himself a 
mass-thegn. As yet its own traditions were in the making and it 
drew its law from that of the kindred, borrowing the various 
peaces, bots, and protections which surrounded the freeman’s 
hearth and bound together his kin; in the seventh century it was 
still a private institution. There is no convincing evidence that it 
gave a right of justice over those within its ambit,* it had only the 
most accidentd relation to land, nor did it change the law of 
persons. The old system of courts, pleas, and procedure persists, 
together with the full public status of aU members of the com- 
munity. The folk community finds itself faced with a new social 

* Anglo-Saxon Chronicle, 75 5E. * Ibid. 973H. 

3 Cf. p. 64, infra. 
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relation, analogous to, but distinct from, the blood-tie, and it 
treats it on that analogy, absorbing it without any deep change in 
its theory or practice. The structure of society is altering, but the 
community interprets those changes according to its ancient law. 
Thus, while private life is deeply modified, public life goes on 
substantially in its accustomed forms and channels. It is this power 
of absorption, displayed in the seventh, and again and again in 
later centuries, which brings the English state system through 
feudalism, enriched and elaborated, but essentially intact. 


In the seventh century the distinction which we are used to Society 
drawing between public and private institutions was as yet not 
conceived of. “Constitutional principles” were merely special 
manifestations, to us the most striking manifestations, of a general 
hfe-habit, arrived at for the most part unconsciously, but rising 
logically from the basis of the folk and the kindred. Thus, while it 
is convenient to isolate one aspect of early EngHsh Hfe as the sphere 
of pubhc action — assembUes, circumscriptions of government, 
officials, and so on — the division is really an anachronism. To con- 
temporaries all these things were part of one folkright with the 
law of land and persons. Therefore, in so far as a theory of govern- 
ment existed in the three centuries after the settlement, it was the 
apphcation upon a grand scale of those rules of personal association 
which we have just been considering. All that part of government 
which is not royal, was, indeed, in origin no more than the simple 
form of assembly necessary to secure impartial umpirage under an 
immutable law, and the minimum of officialdom necessary to 
enforce it. For the economist and the legal historian each of the 
Heptarchic nations has its distinctive customs, but their simple 
economy has a certain sameness in the factors of value which they 
will hand on to the West Saxon supremacy and to the later history 
of England. All proceed from the basic conception of the folk of 
lawful men as the inheritors and judges of their law. All deduce 
from that concept the law-worthiness and legal responsibility of 
all freemen, and give play to it either directly in folkmoots which 
aU freemen attend, or indirecdy through the vaguely conceived 
representative quaUty of notables, sapientes, witan. However it 
finds utterance, the law remains the domain of the community. 



Provinces 
of the Jolk 
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The king must not ky down the law unsupported, not because his 
folk are jealous, but because it is not in him so to do. Law is nor 
in the king’s mouth, but so surely in the voice of the nation that it 
matters Htde how it finds utterance. There is a deep conservatism 
in the procedure of the moots, in the treatment of every amend- 
ment of law and act of state as forms of judgment, and so as acts 
of the community through its witan, and this also fortifies and 
maintains the popularism of public hfe. Where every phase of 
judgment, oath, and ordeal reflects in word and gesture the prin- 
ciple firom which it proceeds, the individuals who bear the moot’s 
person are not jealously determined. The court speaks through 
them, “dicit hundredutn’ , “teste tota scira”, “this is Angolcymes witenes 
geraednes" This legal popularism, elastic, practical, tolerant as to 
the composition of its assembUes, yet unyielding in its demand that 
kwful men shall pronounce right law, is the first and most far- 
reaching rule which united England inherited from the embryo 
states of the Heptarchy. It remained the prevailing current of Hfe, 
strong, deep, for the most part invisible, but determining the 
range within which executive power could be exerted, and in the 
end forcing it into avowed conformity with itself. 

Governed by these principles, the unwieldy mass of the nation 
falls into legal provinces not too large to make use of a single place 
of assembly, yet large enough to provide the knowledge and 
authority of a folkmoot. The ninth-century translator of Bede, 
when writing of the Midknds, called such subdivisions of the 
nation maegths, kindreds. We are suspicious of any suggestion of 
blood-relationship upon a provincial scale, but we have only to 
study the web of interrelationship which riddled the peasant 
tenure of any of the Kentish lathes in the Middle Ages, to see that 
it must have been very easy for such neighbourhoods to think of 
themselves as large and loosely rekted famflies. Allowing for a 
measure of sentiment and unreaHty in this, the basis of the pro- 
vinces of the seventh-century kingdoms was in fact personal rather 
than territorial. In many parts of England they took their names 
from their communities, the “Men of the River Meon’’ (Meott- 
wara), the “Men of the Chester” or “the Burh” {Chesterwara of 
Rochester, and Burhwara of Canterbury), the “Setders on the 

* The hundred testifies. By the witness of the whole shire. This is the agreed 
edict of the witan of the English. 
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River Arrow” (Arosetna), the “Marshmen” {Merscwara), and 
the sense of this community forced a poUtical framework into 
being to embody it. In this sense, as the nature of law and social 
relations would have led us to expect, the basis of public life 
was popular, and was not created by a scheme imposed feom 
above. 

Folkright made the common law-courts folkmoots, but ihePrincipk 
function of judgment often fell to men of reputation who were 
seniores or witan, as being wise in law. The popular principle in 
the moots was satisfied either when they embodied the folk 
directly or by delegation of function to those who were repre- 
sentative of the legal vwsdom of the community,’ and this made it 
possible for the judgments and poUtical decisions of a nation to be 
made by a few of its wise men in council, the witenagemot, con- 
silium sapientum.^ The council of a great nation could not be a 
universal assembly, but the Kentings or Gewissae were thought to 
speak as fuUy through their seniores as in the open forum of their 
local moots. Although circumstances imposed a different composi- 
tion upon the witenagemot, the scir-witan, and the hundred- 
witan, and required the former to act at times in what we have 
come to regard as matters of state, contemporaries had little 
inclination to draw such distinctions, or to invent constitutional 
rules on any ground of difference of function. Any alteration of 
custom would naturaUy affect the whole race, and so the central 
assembly was the authority for general codes, while the local moots 
were confined to judgment, but the witan of the English were not 
essentially different from those of the smallest folkmoot in the eyes 
of Saxon England. The lesser kingdoms used very full assembUes 
in their earUer days,* because it was practicable so to do, but as the 
kingdoms grew in size the witan came to be of greater distinction 

’ Anglo-Saxon Chronicle, 995P. The principle of the witan is exemplified 
by the choice by Archbishop jElfiric of ‘*all the wisest men that he knew any- 
where. . . . Such as most surely knew how all things stood in the land in their 
forefaAers’ days . . . and many ancient men told how the law was laid down 
soon after Augustine’s day.” 

* Nom. sing., wita, a wise man; nom. plur., witan; gen. plur., witena; and so 
witena gemot, die assembly of wise men or notables. 

* jEthelbert, 2: “If the King call his folk to him . . Wihtraed, Prologue: 

“Every order of the Church and the loyal laity”. So as late as yEthelstan the 
folk of the countryside intervene: "tota popuU generalitate ovanti". (J. M. 
Kemble, Codex Diplomaticus, 364.) 
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and fewer. An original record of the Council of London of 8ii' 
professes to give theactual composition of aMercian witenagemot. 
There were present King Coenwulf, the Queen, Sigered, king of 
Essex, the Archbishop, the bishops of Rochester, Worcester, and 
Selsey, three principes, four duces (these titles being apparendy 
variants of the Mercian tide of heretoga), Coenwald the king’s 
nephew, and Cyneberht another relative, ^Ethelheah pedes sessor, 
• two abbesses, and Cuthred the priest. Though smaller than many, 
this was by no means exceptional in its composition, but to the 
end the king and witan were at times afforced by a wider popular 
element, and they continued by their style to assert their claim to 
stand for the nation.* The witenagemot has no fixed composition. 
Wisdom, wealth, prestige make it inevitable that certain great men 
shall find a place there — “the most eminent of my people” is 
Ine’s phrase — but there is no status of wita, consiliarius, no formal 
qualification or disqualification for attendance. The councils con- 
tain both clerical and lay notables,* “all orders of the Church” 
attend, ordinances both spiritual and secular are issued, and the 
king or the archbishop seems at any time after the seventh century 
to preside indifferently. 

Witan and As between two authorities, king and witan, each felt deeply if 
obscurely to bear the person of the race, there could be no conflict 
of powers. Where the first function of both is not to make law 
but to apply an unchanging custom, neither king nor witan have 
reason to assert a superiority over the other, and we cannot force 
upon these primitive assemblies the monarchy, aristocracy, or 
democracy of which it is so hard to rid our minds. For this reason 
our authorities show neither king nor witan superior in making 
dooms or decisions of pohcy, or in executive enactments. As the 
authority of the code of Wihtraed we have the preamble’s state- 
ment that “these are the dooms of Wihtraed the Kentish king”, 
but we are told almost immedi^ely that the “magnates brought 

* W. de Gray Birch, CartuUrium Saxonicum, a s- Concilium pergrande collectum 
habebatur in quo videlicet ipse rex Coenwulf. . . atque majores natu quorum nomina 
infra caraxantur: A great council was held, in which (were) King Coenwulf 
himself. . . and the notables whose names are written below (in me test). : 

* Dunsaete, Prologue, Angelcynncs witan; V iEthelred, Inscr. Angolwitcna. 

a W. de Gray Birch, Cartularium Saxonicum, 386: “There was a synodical 

gemot at . . . Clovesho, and there were the said King Beomwulf, and his 
bishops and ealdormen, and all the witan of this people’ . 
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them in with the agreement of Ine’s code was conceived 
“with the counsel and wisdom ... of all my ealdormen, and the 
chief witan of my people'*. ^Elfred claims that his dooms are his 
own gathering from past law, but they have been shown to his 
witan, and “they all Hked them well to hold". At times the form 
of the laws purports to record king and witan speaking with one 
voice,^ while at others our idea of their functions is reversed, and 
it is the king who advises and the witan who enact: “these are the 
dooms which the witan enacted at Exeter by the counsel of King 
iEthelstan".^ 

The distinction between the grouped dooms of a code and the 
single doom of an act of judgment is, of course, a modem one, 
and in this too the king will have no distinctive power. At the 
Clovesho synod or witeiiagemot of 825 a claim for right of pasture 
was made by the bishop of Worcester against the reeve of Sutton, 
and was judged by the Archbishop and “all the witan", although 
the king was there.^ ^Ethelstan of Sunbury had claim to an estate. 
He came to King Eadgar, and “bade a doom of him": “then the 
Mercian witan doomed him the land".^ Again, Dunstan petitions 
Eadgar on behalf of a widow whose husband Ecgferth has been 
forfeit for theft, and who is in his mund; but the king has to 
answer, “my witan has declared all Eegferth's wealth forfeit".^ 
The king's interest may be overridden. A Mercian suit of the year 
840 shows the bishop of Worcester successfully reclaiming land 
which King Berhtwulf had taken from his church and given to 
his personal followers. The bishop challenged his action at the 
Easter witenagemot at Tamworth, and, in Berhtwulf 's presence, 
the witan judged that he had been unjustly dispoiled. Berhtwulf 
returned the lands, and gave gifts to the church in reparation.^ 

1 iElfred and Guthrum’s Peace, 5 : And ealle we avaedon, 

2 IV iEthelstan, i: Haec sunt judicia quae sapientes Exoniae consiUo Aethelstani 
regis instituerunt. 

3 W. de Gray Birch, Cartulariwn Saxonicumy 3 86. 

4 Ibid. 1063. 

s Ibid. 1063 and 1064. 

6 J, M. Kemble, Codex DipIomaticuSy 245: Contigit atitem quod Berhtwulf rex 
Merciorum tolleret a nobis . . . terram nostram rex praefatus suis propriis 
hominibus condonavity sicut se inimici homines docuerunt, Et ibi {ad Tomworthie) 
ante regem suosque proceres fuerunt allecta {lihertates et cartulae) et ibi Merciorum 
optimates dejudicaverunt illiy ut male et injuste dispoliati essent: it happened that 
Berhtwulf, King of the Mercians, took away our land from us and made it 
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The witan are the repositories of law and the final judges of right; 
the law prevails over the personal interest of the king, and, where he 
stands to gain or lose as a party, he appean as suffering rather than 
making doom. Land which lapses to the king through failure of 
heirs or forfeiture, or folkland which is granted to the king in the 
freer law of bookright, he must obtain by the judgment of his 
witan.^ We must, however, be on our guard against giving a 
wrong interpretation of this. It is a practical application of the 
supremacy of law, and reflects no constitutional subordination of 
the king to the witan. Where his personal concern does not make 
his participation an obvious injustice, the king^s is among the 
voices which pronounce judgment, and, if his character deserves 
it, it may be the leading one. Echoes of decisive sentences of Ofla 
have come down to us,^ and iElfred clearly made himself the 
centre of English legal wisdom and its most trusted interpreter.^ 
The judgment which deposed Archbishop Wulfred from his see 
was made in a witenagemot at London, but was clearly prompted 
by the Mercian king Coenwulf.^ That of his milder successor 
Beomwulf, restoring him to his lands and honours, was equally 
clearly popular, and was made ‘with one mind and with common 
consent''.^ Thus, circumstances and the play of personality thrust 

over to his own men as certain enemies of ours had advised. But then at Tam- 
worth our liberties and charters were adduced and the witan of the Mercians 
gave judgment to the king (that they had been wrongly taken away?). There 
is a break in the construction at this point. 

1 W. de Gray Birch, Cartularium Saxonicuntf 390 (a.d. 825): Optimorum 
tneorum decreto adjudicante: by the judgment of my notables. J. M. Kemble, 
Codex Diplomaticus, 1019. 

2 W. de Gray Birch, Cartularium Saxonicum, 293. 

3 Asset, De Rebus Gcstis, 106. Yet ABlfred placed himself upon the judgment 
of the witan as to whether his action under his father*s will had been in con- 
formity with folkright. J. M. Kemble, Codex Diplomaticus, 314. 

4 Ibid. 220 (a.p. 825): Rex Coenwulfus cum suis sapientibus ad regalem villam 
Lundoniae perveniens ad hoc eodemque concilio ilium archiepiscopum . . . invitabat. 
Tunc in eodem concilio cum maxima districtione illo episcopo mandavit . . . dis- 
spoliatus debuisset fieri, omnicm de patria ista esse profugus: King Coenwulf came 
to the royal town of London with his witan and summoned the archbishop 
to the moot. Then in the said moot he ordained to the bishop by most strict 
judgment that he should be despoiled and outlawed from the whole realm. 

5 Loc. cit. Tunc vero omnis ilk synodus ad aequitatem invenerunt huneque judicium 
unanimo consensu constituerunt : then the whole synod deemed right and made 
this judgment by unanimous consent. 

An instance of criminal judgment by the witan upon a great layman is that 
of the witan at Cirencester upon ABlfric Cild, Ealdorman of Mercia, for 
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to the fore now one element and now another. It is the indivisible 
law which speaks through king and witan, and for them the 
divided and often antagonistic functions and rights of more 
advanced political theory have no meaning. 

The most characteristic function of the witenagemot, that from Punaion 
which it took its name, was the giving of judgment, deeming of 
dooms* as sapientes, and it is of this ftinction that we have most 
record. Of the same order of activity, according to the thought 
of the day, was the general scrutiny of the law and its working, the 
placing and keeping of men in their rank and due, and the safe- 
guarding and amending of secular and spiritual custom. Of legisla- 
tion, as we understand it, there was, of course, almost nothing. 

“To look to the needs of God’s churches and the right keeping of 
monastic rule, and to take counsel for the stability of the secular 
state”, is the account given of its own purpose by the Council of 
Clovesho of 825, and, as a means to that end, it set out to enquire 
“what men had been maintained in justice and equity, and who 
had been defrauded by violence and injustice, or dispoUed”.* 
Evidence for such care is plentiful from the reign of Eadward the 
Elder to that of the Confessor, during which time the nation was 
budding a new system of law and administration under the leader- 
ship of its kings. With nothing but the yElfredian Chronicle to go 
upon, we can say Uttle of it before the tenth century, and hardly 
more of the witan’s part in affairs of state and executive govern- 
ment. What Httle is recorded shows the usual lack of precision as 
to the power that acts, for there is a prevailing confusion of the 
functions of the crown with those of the national council. We see 
Ecgfrith of Northumbria preparing to defend his people against 
Wulfhere consilio semm,^ and the Mercian witan joining with their 
king to put themselves Under iEthelwulf’s leadership against the 
Danes in 853.^ Oswiu consults his sapientes one by one as to the 

treason in 985, guando ad synodak concilium ad Cymeceaster universi optimates 
siml in unum convenerunt et eundem Mjricum maiestatis reum de hoc patria 
proji^um expulerunt (J. M. Kemble, Codex Diplomaticus, 1312). 

> W. de Gray Birch, Cartularium Saxonicum, 113. The bishop of London 
describes a joint witenagemot of the kingdoms of Wessex and Essex, which 
met at Brentford in October, 705, as reges ambarum partium, episcopi et abbates, 
judicesgue religui, i.e other doomsmen. 

2 W. de Gray Birch, Cartularium Saxonicum, 384. 

3 Eddius, Vita Wilfridi, xx. (Rolls Series.) 

< Anglo-Saxon Chronicle, 8 j3A. 
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fitness of Wilfred for the Northumbrian see,* and Bede records 
a similar procedure when Northumbria receives Christianity.* 
Haec est voluntas regis et principum ejusJ^ Under Offa the Lichfield 
archbishopric is created in the Synod of Chelsea,^ but its first 
archbishop, Higbert, is recorded as chosen by the king.^ 

To say without qualification that the witenagemot could elect 
and depose kings would be to ignore the changing value of terms. 
We have seen what power inherited place in the blood-grades of 
the folk had to determine status and right. The potentiality of 
kingship inhered in the highest kin of all, the cynecynnf and was 
transmitted to all its members, together with the aetheling’s wer,^ 
and other marks of preeminence. From the cynecynn the choice 
of king must be made, for it only was royal. A ruler taken from a 
lesser stock was dubius^^ ungecynd,^ and, though the disorders ot 
the eighth century produced some such monarchs, they were iU 
looked upon by responsible opinion.*® But within the cynecynn 
— perhaps the kin within nine generations of descent — choice 
should in theory have been free, and seems often to have been 
so. Egbert, though of the “right kin that goeth unto Cerdic'^ 
was divided from the main line of descent from Coenred by five 
generations. 

Within the covering principle of kinsliip, abihty, family arrange- 
ment, and popularity produced a different solution at every 
vacancy of the throne. Alfred was called to the crown over the 
heads of his elder brother’s sons, and Asser tells us that, as the 
noblest of his family, he might have preceded his senior iEthelred, 

I Eddius, Vita Wilfridi, xi. 2 Bede, Historia Ecclesiastical ii. 13. 

3 Eddius, Vita Wilfridi, lx. 

4 Anglo-Saxon Chronicle, 785A. 

5 Loc. cit. 

6 Ibid. 1067D: Eadgar was Eadreding and swa forp on ponne cynecynn. Ibid. 
449E, 547A. 

7 iElfred translates Bede’s nobiles et regii viri, in the account of the baptism 
of Eadwin*s household, as cetSelingas pees cynecynes. Historia Ecclesiastical ii. 14. 
According to the North People’s Law (clause i) the we'r of the royal kin was 
uniform at 15,000 thrymsas, including the king himself 

8 Bede, Historia Ecclesiastica, iv. 26. Reges dubii vel exiranei. 

9 Anglo-Saxon Chronicle, 867E. The Northumbrians had deposed their king 
Osbryht and ungecyndne cyning underfengon jEllan. 

10 Asser, De Rebus Gestis, 27: Tyr annus quidam, Aella nomine, non de regali 
prosapia progenitus, super regni apicem constituerant: a certain tyrant, iElla, not of 
the royal km. . « . 
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had he been so minded, and reigned with general approval. Where 
there was no fixed rule of succession, the favour of the people must 
have kept its importance, and the witan's action in election, as 
in other matters, was then an act of the nation. Alcuin writes 
to the nohiles et populus laudahilis, et regnum imperiale Cantuariorum 
during the native Kentish regime which followed Offa’s death 
and exhorts them rectores vobis praeponite nobilitate claros. The 
address is characteristic both in the width of its appeal to the 
Kentish nation as the basis of authority and in its lack of pre^ 
cision as to the allocation of constituent power. On the other 
hand, this same lack of rule must have given play to other than 
popular forces, to the exceptional power of individual claimants, 
or the policy of the throne's holder. The practice of naming a 
successor as secundarius during the reigning king's lifetime was not 
uncommon. Ecgfrith was king of the Mercians before Offa died, 
iEthelbald divided the kingdom with his father ^Ethelwulf, 
and iElfred was secundarius under iEthelred. iEthelwulf's reign, 
indeed, is an example of how diverse considerations could affect 
the throne almost contemporaneously. Two years before his death 
the authority of the witan^ carried through a partition of the 
kingdom between himself and liis eldest son, but his will embodied 
a disposition of the crown between iEthelbald and ^Ethelbert, 
which was in fact carried into effect. Deposition was uncommon 
as long as the old national dynasties were able to produce suitable 
candidates, but we have an example in Sigebert, from whom 
“Cynewulf and the witan of the West Saxons topk his realm for 
ill conduct",^ and iEthelred, king of the Northumbrians, was 
deposed, thrown into prison, and restored at the end of the eighth 
century.^ Instances both of election and deposition persist through- 
out the Saxon period,^ but it is difficult to feel that they represent 

^ Asser, De Rebus Gestis, 12: Omnium astipulatione nobilium: with the assent 
of all the magnates. 

2 Anglo-Saxon Chronicle, 755A. 

3 Alcuin. Letter to Joseph. Haddan and Stubbs. Councilsy iii. 495. 

4 Cf. the election of Eadred (J. M. Kemble, Codex Diplomaticus, 41 1), and 
ofEadward the Martyr {Ibid., 1^12), omnesutriusque ordinis optimates . . .fratrem 
meum Eaduuarduum unanimiter elegerunt: all the witan both spiritual and secular 
unanimously elected Edward my brother as king. 

Anglo-Saxon Chronicle, ioi6e: Ealle pa witan pe on Lundene waron and se 
burhwaru gecuron Eadmund to cynge: all the witan at London and the men of the 
borough chose Eadmund as king. Ibid. 1036, 1041. 
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a settled constitutional rule. Rather they are the result of social 
habit in the interplay of the principles of kinship within the royal 
house and of the folk principle throughout the whole community, 
finding their highest expression through the magnates in the 
witenagemot of the nation. These principles, though they cannot 
defeat the ambition of a Cnut or a Harold, suffice in the main to 
keep the throne within the cynecynn yet tolerably popular, but 
they are automatic responses to underlying social beliefs * rather 
than rules of the constitution. 


Government, as we have described it so far, is in basis popular, 
eitlier through the folk in council or through the “wise men”. 
With no more than the rudimentary equipment of moots and 
some device of elective ealdormanry or moot presidency, great 
branches of the Northern races have made shift to maintain a 
stable government. The Icelandic settlements of the tenth century, 
and the Old Saxons, the Germanic stock nearest in custom to the 
West Saxons of Britain, had no non-popular executive until it 
was imposed upon the latter from without by Charlemagne. It is, 
perhaps, remarkable that all the large national units of the Anglo- 
Saxons maintained monarchies from the earliest times of their 
his tory, though Several of them preserved the tradition that their 
founders were not kings, and only the house of Offa* claimed 
that its ancestors of the fourth century reigned in Germany. As a 
consequence of monarchy, from the earUest time of which we 
have any knowledge, lathe, scir, and rape were also the frames of 
Provincial an administration whose officers were the king’s. He was the pro- 
goverth tector and executant, though not the fountain, of their law. They 
were heavily interlaced with the demesne lands and interests of the 
croAvn, and taxed to support it upon an assessment by townships 
and hamlets or ploughgangs in the North, and by hides or sulungs 
in the South. It is this phase of the provinces’ functions which has 
found its way into record, and if we wish to describe them in 
detail we can only do so in so far as they are units in the king’s 
fiscal and judicial administration. Even so, our knowledge is very 

> In Kent there is some tendency for the crown to conform to the custom 
of gavelkind and to be departed between coheirs in each generation. 

* Cf. H. M. Chadwick, Origins oj the English Nation, chap. vL 
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partial. We know something of the Anglo-Celtic administrations ' 
of the North, and also of the lathe of the Jutish South-East, for they 
survived into the early Middle Ages, and we may suspect — with- 
out at present a shadow of proof — that East AngHa and Essex may 
have lain under a somewhat similar system. We know practically 
nothing as to Wessex or Mercia, but the few facts that we do 
know about those kingdoms suggest that their early administra- 
tion developed along different lines from that of the others. 

In Northumbria the Anglian king’s state is roughly that of a North- 
Celtic prince, and the scirs of the eleventh and twelfth centuries 
and the princely estates of medieval W^ales are hardly to be dis- 
tinguished. A central court — often adopted as the hundred court in 
the Middle Ages — serves the whole area, a capital township, 
cinges tun, or urhs regis, is the administrative seat of a reeve. A 
scattering of hamlets of terra regis, or demesne of some immunist, 
owner of liberty of court and administration, form, as it were, the 
agrarian nucleus of the scir; there is a common waste or shire- 
moor, and the folk of the countryside, holding by a custom called 
husbandry or bondage,^ live in independent settlements or “bond- 
age townships”. Such hamlets contribute to general dues assessed 
on the scir, pasture rents Hke carnage and neatgeld, and the cattle 
rents of vacca de metreth, cugeld, or heltancu, of which the 
metreth is the treth calan Mai of Wales. They are under an obliga- 
tion to provide house-room and provender for the king’s servants 
going about their administrative duties. In Latin, these duties 
appear as putura serjeantium, or forestariorum, but the Welsh cylch^ 
survives as far north and east as Staffordshire.'* Besides this, there 
is the sending of labourers into the demesne harvest, keeping the 
hall and buildings of the demesne in repair, feeding, and training 
the lord’s horses, hawks, and hounds, carting, errand-riding, and 
other various and variable services. These simple agrarian com- 
munities, which are the basis of the Anglian-Celtic folk, are 
pohtically quite unspecialized. To the modern mind it is impossible 
to decide where private Hfe ends and pubhc hfe begins. The 
demesne interest of the king or immunist generates no separate 

> English Historical Review, vol. xli. p. i. 

* Cf. the term boneddig for the free Welsh cultivator. 

3 Cf. Cylch hebbogyddion, or puture of foresters. 

Public Record Office. Calendar of Inquisitions Post Mortem, iii. 536. 

VOL. I 3 
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offidaldotn. The reeve of the moots is also the bailiff of the king’s 
lands. As he exacts the work of the men of the townships in his 
lord’s harvest, or collects their renden of cattle, it is impossible to 
say whether he is more the steward or the tax-gatherer. The rudi- 
ments of taxation lie in these rustic dues of the homesteads and the 
fields. All the primitive crown can exact is that it shall live on 
the countryside, and that the men of the countryside shall come 
to the help of its great household of servants and officials with the 
work of their hands, and pass the king’s officers freely fed and 
housed about their business. This is the king’s revenue of the day, 
and exhausts the fiscal resources of the state. It is probably as 
contributing to such renders that the common folk of the North 
are spoken of in the eighth century as tributarii. 

Monarchical influence is equally strong in the higher ranges of 
Northumbrian society. The governors of the subordinate national 
units within Northumbria are deputies of the crown — under-kings 
— and, as was usual in the Celtic kingdoms, nobihty by office seems 
to have taken the place of the Germanic blood nobihty. In Eddius 
and Bede it is the reeves who fill the foreground of Northern 
history. They are heah-gerefan, high reeves, and are the mainstay 
of the nobility, lying between the under-kings — whom the Saxon 
Chronicle calls ealdormen — on the one side, and the gesiths and 
king’s thegns on the other. When Wilfred summoned the mag- 
nates of the North to the consecration of Bipon, it was in the 
persons of the two kings, Ecgfrith and iElwin, and of “their 
abbots, reeves, and under-kings’’.* Bede, in arraigning the greed of 
the Northumbrian nobles, again, treats the reeves as the type of 
secular power: “there is scarce one of the reeves of that nation 
who in his term of office has not bought himself a house of re- 
hgion . . . and, so far has the abuse been carried, that even the 
king’s thegns and his domestics have been busy to imitate them’’.* 
Such men were clearly above the king’s thegns, attended the 
witenagemot — one of them pronounced the witan’s sentence 
upon Wilfred* — and attained to great wealth on the profits of 

* Eddius, Vita Wilfridi, xvL 

* Bede, Epistola odEcghertum, 13 . So also the Anglo-Saxon Chronicle records 
(under ann. 779B) that me ‘‘high reeves of Northumbria” murdered ealdorman 
Beom. The term seems here almost equivalent to magnates or nobiles, 

3 Eddius, Vita IVilJridi, lx. 
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their charge. It is not surprising, therefore, to find one of them 
described as secundus a rege and to hear that the conversion of the 
Lindiswaras turned upon that of Blaecca the reeve of Lincoln. 
Other than this officialdom, there seems, indeed, to have been no 
Northumbrian nobihty. The Northern social ranks, unlike those 
of any other English people, are reckoned for wergeld according 
to official standing and not by the ancient blood-grades. The high- 
reeves of the North Peoples Law* have a wergeld of twice the 
value of the thegn’s, and the latter derives his worth not from 
birth but from his thegnage. It is the Celtic social grading, as we 
see it in the Laws of Hocl Dda, strongly official in character and 
the antithesis of English usage.* Thus, Northumbria represents a 
growth of monarchical institutions more precocious than was usual 
with the Anglo-Saxons, and there is Httle doubt that the line of 
Ida took over the framework of a British kingship which was 
already highly developed. To this may be attributed the success of 
the Celtic missions in the North, while the absence of the normal 
tribal sanction in the crown may have had much to do with the 
instability of Northumbrian monarchy in the seventh and eighth 
centuries. 

A very s i milar system is found in the independent kingdom of Kent 
Kent, and, almost certainly, in Sussex and eastern Surrey. The 
social and administrative unit of the lathe can be carried back into 
the early eighth century of Kentish history.* The rape is obliquely 
but clearly referred to in a Surrey charter of 947,^ and the Sussex 
rapes, though they do not appear eo nomine imtil the Confessor’s 
reign, leave the mark of their general agrarian type in charters 
from the eighth century onwards. The remains of provincial 
organization surviving into the Middle Ages make their antiquity 
almost certain. This provincial organization is more clearly marked 
as we move eastwards towards its political centre in Kent, but it 
must have had a wider extension before the West Saxon con- 
quest impaired the independence of the south-eastern kingdoms, 
and it has a strong hold upon the Jutish provinces of South Hamp- 
shire, the New Forest — Florence of Worcester’s Ytcne — ^and the 

> Liebennann, Gesetze der AngeUachsen, p. 460. 

* Bede, Historia Eccksiastica, ii. 16. 

3 J. E. A. Jolliflfe, Pre-Feudat England: the Jutes. 

* W. de Gray Birch, Cartularium Saxonicum, 820. 
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Meonwara.^ The structure of lathe and rape hardly differed from 
that of the northern scir in the essentials which concern the con- 
stitution. A central villa regis, a king’s reeve, a court, a population 
of tributarii,^ or gavclkinders, a provincial waste of forest, the wealds 
in Andred wliich were apportioned to each rape or lathe. The 
main difference is one of social habit, a stronger birthright bring- 
ing into being in Kent a peasant freehold with partition of inherit- 
ance between co-heirs. The dues of the crown differ in detail 
rather than in principle. The puture of the serjeants and foresters, 
which comes from the Celtic strain in the North, is absent in the 
South-East, and in Kent and part of east Sussex there is a money 
rent of gafol. Otherwise the occasional service on the demesne, 
and the work upon the king’s hall and outbuildings, are much the 
same, as natural in the simple relation of a primitive kingsliip to 
the folk which maintains it in southern as in northern Britain. 
Scir, rape, lathe, are, indeed, natural outcomes of the phase of 
society they govern, and such variety as they display is the out- 
come of differences in private law and administrative history. 

Wessex It is remarkable that we know less of the e^rly administration of 
Wessex, from which country the laws of Ine and ^Elfred survive, 
together with some early charters, than we do of that of North- 
umbria, which has given us few public records from before the 
eleventh century. We know, in fact, almost nothing. The ealdor- 
man had his scir, but there is nothing to show whether it was the 
large shire like the modern county of the South-West, or some 
smaller unit. The practice of Kent and Northumbria would lead 
us to expect that early Wessex should have been governed, not by 
the dual system of shire and hundred which was used by the 
English kingdom of the tenth century, but by a single system of 
provinces of manageable size, perhaps larger than the later 
hundred, and smaller than the county, wliich is inconveniently 
large for the meetings of a folkmoot. After the hundred was 
adopted in the tenth century many hundreds were annexed to 
royal townships, bore their name, and came under the jurisdiction 
of the reeve of the king’s town, as were the scirs of Northumbria. 
Of sixty estates bequeathed by iElfred in his will, twenty-nine have 

1 J. E. A. JoUifFc, Pre-Feudal England^ p. 89. 

2 W. de Gray Birch, Cartularium Saxonicum, 50, 64, 144, 145, 198, 212, 
262. 



THE FOLK ORGANIZED BY KINDRED AND LORDSHIP 37 

given their names to hundreds of later days.* In this one feature, 
therefore, we have a possible Saxon parallel to the scir, the rape, 
and the lathe. The primitive unit of Wessex cannot have been the 
hundred, for that was a growth of the tenth century; on the other 
hand, many of the royal manors of Wessex were the capitals of 
large areas. In Cornwall the three medieval hundreds of Stratton, 
Lesnewth, and Trigg seem to have been formed from the older 
unit of Triggshire, or Triconscire, one of the septem paruae scirae 
into which ancient Cornwall was divided. Here we have in out- 
line the Celtic scir as it was in Northumbria, and where, in Wessex 
proper, “the pleas of Cicemantone and Sutlesberg hundreds belong 
to the farm of Malmesbury”, ^ or “the soke of two hundreds lies 
in King’s Somborne”,* it may well be that the West Saxons of the 
tenth century, in the process of creating a uniform English ad- 
ministration, broke down an earlier scir system, carving out 
hundreds within the boundaries of the scirs, but retaining the 
capital authority of the older cynges tuns. In so treating their own 
system they would have been doing no more than they had done 
in Kent and Cornwall.'* This admitted, however, we should stiU 
be far from an identity of the Wessex scir with its Anglian-Celtic 
namesake, or with the lathe. There is an agrarian, social, and fiscal 
unity about these latter wliich is lacking in the greater part of 
Wessex. The hold of the king’s vills of Wessex upon the hundreds 
is, as a rule, purely judicial and administrative, and before the 
reign of jElfred there is no text to tell us that the reeves had a 
place in the folkmoots. There is no proof that the king’s vills were 
the sites of courts, wliile, if the Saxon king drew his rents and 
services from them, as the Kentish king drew his gafol from the 
lathe, or as Celtic or Enghsh princes received the cornage and 
cattle rents of Northumbria and North Wales, or the herhagium 
of South Wales and Cornwall, we have yet to prove it. Nor is 

• For what follows, Miss H. M. Cam’s article, “Manerium cum Hundredo” 
{English Historical Review, xlvii.), from which facts and references have been 
taken, should be consulted. 

2 Domesday Book, i. 64b. 

3 Ibid. i. 39b. 

4 The most plausible instance of the survival of a primitive 'V^^est Saxon 
scir is that of Wincelcumbscira (W. de Gray Birch, Cartularium Saxonicum, 
309, A.D. 803), which Miss Cam considers may have included six or eight 
of the hundreds of Gloucestershire, with Winchcombe as capital [Historical 
Essays in Honour of James Tait, p. 18). 
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there, as a rule, that agrarian community of the whole province 
which is expressed in the wealds, or common woods, of the rapes 
and lathes, and the shire-moors ‘ of the North. Such differences 
may well be accounted for by primitive social differences, such as 
the contrast between the close agrarian unity of the Midlands 
village and the looser organkation of the North, the East, and the 
West, and if so the poHtical system of the West Saxons may have 
had pecuHarities which were not shared by their Anglo-Celtic and 
Jutish neighbours, and which are not to be explained away. 

In fact, the administration of Wessex and Mercia seems to have 
been less monarchical than that of their neighbours. In early days 
it rests not upon the king’s reeve but the ealdorman, and the 
ealdorman has the best claim of any Saxon official to an origm 
independent of the crown. Heretoga, the Mercian name for the 
office,^ “leader of the host”, carries us back to the time when there 
was no king as war-lord, and one may speculate on its relation to 
the princeps of Tacitus, or, with more reason, to those satrapae of 
the Old Saxons, who in Bede’s day still cast lots for leadership on 
the outbreak of war.^ An old document, known as the Tribal 
Hidage,^ shows the Midlands divided into many units like the 
provinciae or maegths of Bede and his translator, and, as no king 
of Mercia is known before the seventh century, it may be that 
Penda’s kingship was built upon a confederacy of such maegths and 
their “satraps”.* At least some of the lesser dynasties seem to have 
exchanged their royal for ducal rank, and so to have continued 
under their conquerors. Such was Ealdwulf, rex^ or dux of the 
South Saxons. In such cases, as Bishop Stubbs well says,’ “the 
relation of the ealdorman to the King has probably been created 
by commendation . . . and, consequently, the hereditary descent of 
the office is only occasionally interfered with by royal nomina- 

I Apparently the forest system of Wiltshire and south Somerset has points 
of similarity with that of the scir, but it is exceptional in Wessex. 

^ J. M. Kemble, Codex Diplomaticus, 557, etc. The word was still used in 
its Uteral sense as ‘‘leaders of the host”, not ealdorman, in tenth-century Mercia, 
as in the Chronicles E and F, which have Mercian affinities, under 794, 993. 

3 Bede, Historia Ecclesiastica, v. 10. 

4 W. de Gray Birch, Cartularium Saxonicum, 297. 

5 Bede, Historia Ecclesiastica, ui. 24. Penda took thirty duces (Anglo-Saxon 
translation, ealdormen and heretogena) into battle at Winwacd. 

^ W. de Gray Birch, Cartularium Saxonicum, 197, 261, 

^ Stubbs, Constitutional History, i. 177. 
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tion'’. It is, of course, possible that the ealdormen of Wessex also 
may stand for some forgotten native rulers of the Sumorsaetas or 
Wilsaetas, but, on the whole, it is difficult to find reasons for 
beUeving that popular institutions were carried so far even among 
the West Saxons. We first meet with their ealdormen at a time 
when the crown was already head of an executive. Their position 
seems to have been that of royal governors and their full tide 
“king’s ealdormen”.* The absence, in contrast with Northumbrian 
usage, of any distinctive ealdorman’s wer, proves that they did not 
derive their status firom any primitive standing by blood and 
descent, and their privileges are like those of the Hng’s thegns, 
calculated to fortify their office, a higher mundbryce and burh- 
bryce,* which in Ine’s law are said to be that of “any other eminent 
counsellor”.* The burhbryce is lower than that of a bishop and 
only a litde higher than that of a king’s thegn.^ They may forfeit 
their office for default of duty.® These are the marks o£ zministerium 
rather than of an iimate rank in the folk. The West Saxon ealdor- 
man, seems, however, to have been a public official rather than a 
king’s reeve, his function centred upon a folkmoot rather than 
upon the terra regis, and he presided there upon occasion, having 
custody of prisoners,* enforcing the attendance of parties,^ and 
guaranteeing the order of his court by his own mund.* He seems 
to have been responsible for the general government of the scir, 
for those domiciled within it could not leave his jurisdiction 
without his discharge.* It is probable, therefore, that we should be 
right in looking for more than one origin of the ealdormanry in 
different parts of England. That of Wessex is, perhaps, an officialdom 
nominated by the crown. Its status was markedly enhanced during 
the eighth and ninth centuries, for ^Elfred’s ealdormen have come 
to be of equal rank with bishops,** and their mundbyrd has been 
doubled.** But, outsideWessex, the Mercian heretogas, such as the 
ealdorman of the Gwrvas,** or of the Gaini,** may have begun as 

* Ine, 50. * Ihid. 45. * Ibid. 6 . 2. 

♦ Ibid. 45. * Ibid. 36. I. * Ibid. 36. 1. 

7 iElfrcd, 42. 3. ^ ® Ibid. 3. 38. » Ibid. 37. 

10 Ibid. 15. In Ine’s code, the ealdorman ranks below the bishop. 

n Ibid. 3. 

12 Bede, Historia Eaksiastica, iv. 191 

13 W. de Gray Birch, Cartularium Saxonicum, 571. The charter is spurious, 
but die tide is vouched for by Asser. 
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the heads of semi-independent maegths, and those of Sussex, Kent, 
and the Hwiccan as suh-^reguli. Thus, the West Saxon ealdormen, 
who were upon the up-grade before the reign of -Alfred, joined 
with those representatives of the old royal stocks who were losing 
their royalty to form that class of great provincial governors of 
the tenth century of whom i^thelstan Half-King is the type. 


Summary It will bc seen that many factors, racial custom derived from 
the common Germanic stock, contact with or borrowing from 
indigenous Celtic usages, the varied influences of social and eco- 
nomic change, have worked, with effects wliich we can only deter- 
mine imperfectly, to preserve or weaken the distinctions between 
the several English settlements in Britain. Nearest, perhaps, to the 
equality of freedom which underHes, however remotely, all 
English life, are the Kentings in whom a free peasantry enjoys what 
is surely the most primitive of peasant customs, and where the 
reeves are confined to their fiscal and administrative functions and 
to the management of the terra regis, A somewhat similar system 
prevails in Northumbria, but the influence of monarchy is more 
strongly marked by the recognition of the high-reeves as a rank of 
the folk and the consequent obliteration of the primitive ranks of 
the noble and the free by blood. As to Wessex we may be more 
doubtful. The Wessex ceorl has become involved in a more 
definite economic dependence than have those of other nations. 
Lordship is perhaps more commonly associated with the posses- 
sion if not the ownership of land. The village type of settlement 
of the Midlands is more favourable to the consolidation of lord- 
sliip than are those of the hamlet and smaller townships. But we 
may doubt whether the freedom of the ealdormen from the 
reeveship, the domestic ministry of the king, may not be the 
mark of an older elective status. In all the Heptarchic states, not 
only in the earHest phase of their development, but in later 
centuries, when political and social change has widened the gulf 
between the king, the aristocracy and the common freeman, 
the structure of law and the theory from which its procedure 
arises preserve traditions of an originally free community. 
The ceorl retains his public standing whether in the fyrd or the 
moot, the process of the courts by oath and ordeal assumes the 
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essential equality of all for whom they act, or, if it admits in- 
equality, it is only that which arises from the sixfold advantage 
in price of the eorl over the ceorl. Less evidently, but still without 
possibility of misunderstanding, the general theory of the folk 
informs those institutions which are less judicial and provincial 
than political and of the nation. The theory of witan gives a repre- 
sentative value to the deliberations of national assembhes, which is 
no less real because it is not created by election or formal commis- 
sion. Monarchy itself is still racial, a personification of racial unity 
and common descent. These remain as ideas rather than as expheit 
maxims expressed in positive institutions, but they are, neverthe- 
less, constantly operative. The governing preconceptions of any 
age, feudalism, democracy, or, as here, the principles of the folk, 
are seldom susceptible of precise definition or uniform in their 
effects, but they set the limits within which institutions may 
evolve, and they are a constant check upon rapid change. These 
general habits of mind and action, arising in the last analysis from 
their root in the folk united by kin and descent, and as late as the 
ninth century essentially unimpaired, will be seen to extend their 
influence into that most decisively formative period, the age of 
.Alfred’s successors. Much of the work of that great succession of 
kings lay in the piecemeal amendment of law in the Hght of a 
new and more practical view of social relations and in the creation 
of a monarchy which could rise above racial loyalties, but the 
process of their work was slow and in part unconscious, the past 
was never broken with, and much, almost everything that was 
of value in the freedom and mtegrity of racial institutions was 
carried forward to the account of the Enghsh state. 


ii 

THE TRIBAL KINGSHIPS 

Except in Northumbria, where it borrowed Celtic forms, and 
in Kent, where Frankish precedents were available, the resources 
of English monarchy may be traced in process of evolution from 
very simple beginnings. Ideas which form the background of 
Anglo-Saxon thought about kingship may be found elsewhere in 
the common German and Scandinavian tradition. The law does 
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not originally come from the king, he has no subjects as the 
modem state understands them, and few vassals such as he will 
come to have under feudalism, though he already holds the centre 
of the stage, having to the casual view much the same universality 
of relationship to the community and much the same ceremonid 
primacy, attracting the same semi-religious awe. His most essential 
quality to his people is something more subtle than executive 
power. In all ages and countries the king is representative. There 
are times when the nation must think as one, feel as one, and find 
issue for its common emodpn in symbolic act. At such moments 
the king is the supreme individual of the race, incarnating its will 
in ritual act, giving to its ideal the coherence and endurance of 
personahty. Just within the shadow at which the records of English 
history fail stands the sacrificial king. The three high feasts of 
English heathendom were Winter’s Day (November 7), Mid- 
winter’s Day (December 25), and Summer’s Day (May 7). Under 
the Christian dispensation “thrice a year the king wore his crown. 
At Easter he wore it at Winchester, at Pentecost at Westminster, 
and at Midwinter at Gloucester’’, and there was feasting and 
entertainment of the king’s faithful men— his hyred or great 
household.' These, in the pagan North, were the great ceremonial 
feasts when the king sacrificed for the people, on Winter’s Day 
for a good year, at Midwinter for good crops, and on Summer’s 
Day for victory in battle. That is the first and oldest function of 
the Germanic king. As the representative of the nation, the 
descendant of the gods, and their most acceptable votary, he 
“made the year”. 

The magical elements in kingship were slowly exorcized by 
Christianity, but the king remained the focus of emotions which 
were fundamentally pagan, and in his person the proper virtues of 
a barbaric folk were seen to be exemplified and ennobled. In this 
also the king was the type of his people, that he drew to a head 
the warUke prowess in which the race felt itself to live most keenly. 
Courage was less a quahty of the individual king than a function 
of the crown, and its wealth was a trust for the endowment of 
war. The king was the gold-giver,* the treasurer of heroes,* the 

^ Anglo-Saxon Chronicle, io86e, 

2 Beowulf, 1170. Goldwine gumcna, 

^ Ihid, 1047. Hordweard hode]?su 
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patron of warriors.^ To this contrast between the pagan and 
Christian ideals of kingship we must attribute the violent fluctua- 
tions of conduct and fortune which came upon the first Christian 
kings. For the weak, the conflict was too great. Under an apostate 
king the gods were estranged, every man’s virtue was affronted, 
and the very course of nature turned unkind. Some, like Redwald 
of East Anglia,^ sacrificed after their conversion as before. Many 
gave up the struggle and became Christian monks, or vanished 
upon pilgrimage. Some were killed by their subjects, like that 
Sigebert of the East Saxons whom his kindred slew “because he 
forgave his enemies”.^ As conversion became real, this religious Christian 
and representative quality was Christianized, and remained a l^ttigship 
principal justification of kingship. Alcuin, writing at the end of 
the eighth century, could still say, “in the king’s righteousness is 
the common weal, victory in war, mildness of the seasons, abund- 
ance of crops, freedom from pestilence. It is for the king to atone 
with God for his whole people.”^ Christianity, indeed, brought 
with it a tradition of sympathy of church and crown, in which the 
latter also was a divinely given authority. Gregory put before 
iEthelbert the example of Constantine, ^ and Vitalian saw Oswy’s 
kingship as the pledge of his people’s conversion.^ However 
imperfectly such theories were understood, they foreshadowed a 
new relation between king and folk, and one which might come 
to transcend the small patriotism of the races. On the whole, 
however, the first effect of Christianity was to impoverish the 
prestige of the barbarian thrones, and it was slow to confer upon 
them any countervaihng lustre. Prayers pro regibus ac ducihus 
were introduced only by the Council of Clovesho of 747, and 
after protest against the clergy’s indifference to secular welfare.^ 

The bishops pursued a sectional ecclesiastical interest, and some- 

* Beowulf, i960. Wigendra hleo. 

* Bede, Historia Ecclesiastical ii. 15. 3 Ibid, iii. 22. 

^ Alcuin, Letter to King ^thelred, a.d. 793: Pro totius gentis prosperitate 
Deutn deprecari dehet: it is for him to beseech God for the welfare of the whole 
people. The Swedes sacrificed their king, Olaf, to Odin when his own sacrifices 
had failed, blaming him for a succession of years of bad harvest: Ynglinga 
Saga, xlvii. 

5 Bede, Historia Ecclesiastica, i. 32. 

6 Ibid, iii. 29: Dedi te infoeduspopuU etc,: I have given thee as a pledge to the 
people. 

7 Haddan and Stubbs, Councils, iii. 375. 
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times tried to stand neutral in national quarrels.^ Throughout the 
seventh century no English king ventured to style himself rex Dei 
gratia in public documents, ^ and Theodore, himself archbishop 
“by Divine favour”, withheld that title from the kings to whom 
he wrote.^ It cannot have been easy to accord, or, indeed, to 
accept. The claim of royalty rested so plainly upon divine and 
racial descent. Nine generations carried the royal kin to Woden 
or Saxneat, and Bishop Daniel recalls how the EngUsh clung to 
their divine genealogies in the face of reason, and how much of 
their sense of the antiquity and legitimacy of their state was bound 
up with them.4 Alcuin attributed the chaos into which the kingly 
power had fallen in his day to their disrepute: “scarce one of the 
ancient royal kindreds survives, and by as much as their lineage is 
uncertain, by so much is their power enfeebled”.^ 


Limited To be king, then, meant, first and above all, to embody religion 
scope of and racial pride, to lead the nation in war and bear its person in 
^^gsiip from the king as representative to the theory and 

practice of government, which came in later times to be his proper 
function, is to find him a vastly shrunken figure. Hardly more 
than a first estate of the folk, he reproduced upon a higher level 
the status of the noble. His family had special standing as the 
cynecynn, and he, at its head, had mund and wer at a higher value 
than the eorl. We cannot say that there were no powers of king- 
ship, but they were few, and thrust upon liim by necessity. Acts 
which we should accept as proper to the crown the seventh- 
century king did as if unconscious of their impHcation, and ex- 
plained them as outcomes of his personal rank and privilege. 
Subjects, for their part, sought his protection not because of his 

I So the Bishop of London writes to Archbishop Berctwald in 705 regretting 
, the war between Essex and Wessex on the ground that “ecclesiastics who live 

under the two governments become involved willingly or unwillingly in their 
dissensions”. 

^ Ine, in the prologue to his laws, is made to speak Dei gratia, but the text 
is af iElfred’s day. In genuine charters no West Saxon or Kentish king made 
the claim before Egbert, and in Mercia it did not become usual until the middle 
of the eighth century. 3 Eddius, Vita IVilfridi, xliii. 

4 DanieFs letter to Boniface, a . d . 719-722. Haddan and Stubbs, Councils, 

i. 304. 

5 Alcuin, letter to Eanbald: tanto incertiores sunt originis, quanto minores sunt 
fortitudinis. 
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royal authority, but because his mund was more dangerous to 
break, and liis protection stronger than that of any noble. Essen- 
tially they were not different. The law was not the king’s law, but 
the folk’s— folkright. It was administered in district courts which 
were folkmoots, and where the judges were the men of the 
countryside. Neither the king nor his officers had the power of 
deeming dooms, judgment, nor were the acts of violence which 
we count as crimes and punish as offences against the state — 
against the king — then so regarded. To kill a man, or to wound 
him, were primarily acts of private wrong. If the killer suffered 
death, it was at the hands of his victim’s kin, by feud and not in 
punishment. If he preferred to pay, it was by way of ransom, to 
wipe out the wrong done, and to appease his enemies. The king’s 
part in law was to follow up the breach of folkright, to pursue 
outlawry, and to put down violence when it became too strong 
for the neighbourhoods and kindreds to resist. It was an extra- 
judicial authority. As with some other Germanic peoples, there 
was a money payment for the king to take, the wite, but it was 
insignificant beside the bot or composition for blood, and its 
origin was certainly not penal ^ Neither in theory nor in practice 
did the king punish. The peace, again, was not the king’s. During 
their sessions the courts lay under their own peace, metheUfrith 
or moot-frith,^ and tliis is as near as we get to any public peace in 

^ There seem to have been three ways of regarding these public payments 
which accompanied the bot. The Franks exacted a sum (five-sixteenths of 
the blood-price) pro fredo, “for the frith”, and may possibly have regarded 
it as compensation for breach of a national peace. No such notion prevailed 
in England. The Old Saxons exacted a sum pro wargida, a payment to the 
freemen of the court for their services as judges, and a second sum, pro destrio- 
tione, if they had to take action to enforce the court’s judgment. After the 
Frankish conquest, however, the latter payment lapsed to the king if the 
action took place before a royal missus [Capitulare Saxonicum, 4). With the 
Welsh also the king took a third of every blood-price “because it is for him to 
enforce judgment where a kindred is too weak’^ (Laws of Howel the Good, 
v. 20b, 14. a: Ed. Wade-Evans). With the Bavarians (Lex Baiuwariorum. Textus 
Primus, ii. 15), the judex took a ninth from every composition for his services. 
From one of these principles the Enghsh wite must be derived, and not from 
any theory of punishment. If the term comes from the root of “witan”, to 
know, to be wise (in law), and, therefore, capable of giving judgment, it was 
originally a perq^uisite of the freemen as judges. The choice oforigin Hes between 
the wargida and the mulct pro districtione of the Old Saxons, In either case it 
had lapsed to the king by the period of record. 

2 iEthelbert, 6. 
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early England. The country was full of legal sanctuaries, but they 
were the preserves of individuals. The king’s peace was Hke other 
men’s. It lay upon his palace, it was over his household, he could 
extend it to his friends, servants, and messengers.^ A man in the 
safe-conduct of the king is said to bear the king’s hand-grith^ We 
shall find the king’s mund extended by analogy and fiction in 
later days, but in this first age its use is almost wholly private, and 
confined to its avowed purpose. Even this personal peace is extin- 
guished when the king enters a subject’s house. The guest, king 
though he be, has come under his host’s mund, and the relation of 
subject to sovereign is reversed.^ 

If we seek for any foreshadowing of what the crown will come 
to be, it must be in such rough essays in action as the titular head 
of a nation and its strongest member will do inevitably at any 
time or place. He is the nation’s and the law’s defender and has 
often been chosen as the most warlike of his kin. His household of 
gesiths is a natural rallying point. He is the spokesman of his 
people, though he speaks with and from among the notables, who 
embody the wisdom of the folk, and who are called the wise men, 
the senioreSy the witan. Crises of war and peace, the reception of 
the Christian faith, the choice between the Scottish and Roman 
communions, may turn largely on his word. Force was sometimes 
too strong for local power, and then the king must intervene. It 
was a threat held in terroremy hardly more than a corollary of 
the king’s headship in war.^ These may seem substantial functions. 
They were enough to make the throne the focus of history. But 
there was lacking almost everything of that power of later 
monarchy which rests upon law and lawful obedience. If the king 
acted it was to impose a sentence which was not his own. The Hfe 
of the countryside in its villages and halls went on without the 
king. He did not make its law, he was only remotely its protector. 
What stability it had, came from its own specific gravity, the 

* Pax (Liebcrmann, GesetzCy p. 390). Thus far shall be the king’s grith from 
his burh-gate where he resides, in all four directions: three miles and three 
furlongs and three lineal acres and nine feet and nine inches and nine barley- 
corns. 

2 Eadweard and Guthrum, i. 3 iEthelbert, 3. 

4 iElfred, 42. 3. If he has sufficient force a man must bring one who has 
wronged him to court himself; if he has not, he may appeal to the caldorman, 
and, if he will not act, to the king. 
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weight of innumerable immunities of ceorl and eorl guarded by 
peace which custom held inviolate. No tie bound the multitude of 
individuds to their king; rather, they were tied in the network of 
natural kinship and the loyalties and legal obUgations of neigh- 
bourhood. Indeed, here lay such strength as the barbarian throne 
possessed, for upon it were projected the loyalties which made the 
common Ufe stable. Bound in kindred, the folk saw in their king 
the purest and most jealously recorded ancestry of their race. 
Rehgious in every act of life, they had in him the eldest descendant 
of the gods. Warlike by instinct, they looked to him to exemphfy 
and sustain the prowess of the nation. In its infancy as a principle 
of state, the throne yet answered to the rehgious and emotional 
needs of the community. 


Such kingship could be strong, and the earhest dynasties seem Grcwth o 
to have maintained an unbroken succession. But its weakness was 
that it rested on the past, upon paganism and the tribal com- kingship 
munity. It was hard to extend these kingdoms which had their 
roots in heathendom. The racial state was their natural scope, and 
rule over an aUen kin could only be maintained by force.* The 
folkright of one nation was invahd with the others.^ iEthelbert, 
Eadwin, and a few more, acquired a passing supremacy, and were 
called Bretwealdas, perhaps with some memory of Rome, but 
such power lasted only so long as they were victorious. The first 
monarchy to outgrow raciaUsm to some degree arose in Mercia. 
iEthelbald in 716 succeeded to some sort of hegemony based upon 
the mihtary strength of Penda and Wulfhere, ^d, in spite of 
defeats at the hands of Wessex, he and his successors maintained 
it, and gave it a fuller meaning. iEthelbald is not only the first king 
to incorporate the lordship of alien races into his title, claiming to 
be king “not only of the Mercians, but of those neighbouring 
peoples over whom God has set me”,3 but he is also the first to 


* Cf. the story of the monks of Bardney, who refused to give burial to the 
body of Oswald of Northumbria “although they knew mm to be a saint, 
because he, though of another nation by birth, had acquired the kingdom over 
them. So they pursued him even after his death with lasting hate” (Bede, 
Historia Ecclesiastica, iii. ii). 

* Thus the oath, the crux of every legal suit, was invalid as -between Welsh 
and English except by agreement. Ordinance Respecting the Dunsoetas, 2. i. 

3 W. de Gray Birch, Cartularium Saxonimm, 181 (a.d. 755-757)- 
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sign “by divine dispensation’’: he claims an imperium divino 
suffragio fultus, and once writes himself rex Brittaniae^ iEthel- 
bald’s was a new dynasty, not descended from Penda, and Bede, 
writing in 731, shows him established over all England south of 
the Humber except Kent, and of part of Wales. Such a leadersliip, 
almost a century old at his death, needed a fuller title than king 
of the Mercians. Intermittently Offa used the new titles, and added 
a further definition of what was coming to be a stable supremacy. 
He is the first to sink the identities of the southern EngUsh in a 
common Regnum Anglorum.^ In the year 774, when, at Otford, 
he had subdued the Kentings, his charters adopt a form which 
must have been designed to exalt the Christian right of conquest 
over the right of native kings.^ To the Pope and the Emperor he 
is preeminently Rex Anglorum, and to his own people rex et decus 
Britanniae,^ 

It is with Offa that the change in claim and title is first translated 
into a measure of fact. The Bretwealdarship was being outgrown. 
In the past the component peoples of that vague supremacy had 
kept their native dynasties and broken away when it suited them 
to do so. Offa was clearly driving towards a lasting kingdom of 
the English. The kings of the Hwiccas had already become reguli 
under iEthelbald.^ Offa killed or dethroned those of the East 
Angles and Kentings, and absorbed their peoples into his own 
kingdom. The native dynasty of the South Saxons disappeared at 
this time also. Where he did not govern he interfered with govern- 
ment, The under-kings accepted the position of gesiths under him,^ 
and he denied th^ the right of granting land by charter without 
his sanction,^ while he himself used that right as a means to further 
Mercian influence and distributed the lands of Kent and the Mer- 
cians at his will. The halving of the see of Canterbury, and the 

* W. de Gray Birch, Cartularium Saxoniam, 155. 

2 Ibid. 213 (a.d. 774) and 265 (a.d. 793). 

‘ Ibid. 213, 214 (a.d. 774): In nomine Jhesu Christi . . . per quern reges regnunt 
et divxdunt regna terrarum. Sicut dispensator universae terrae mihi distribuit ... ego 
Offa Rex Anglorum dabo et comedo: in the name of Christ Jesus . . . through 
>3t^om Kings rule and divide the nations of the world. As the Bestower of 
all lands has given to me ... so I, Offa King of the Angles, give and grant. 

4 J. M. Kemble, Codex Diplomaticus, 1020. 

5 Ibid. 154: J(C Aldrcd Wigracestres undercining; cf also Alcuin’s letter to Offa. 

^ This link had already been forged under iEthelbald. J. M. Kemble, Codex 

Diplomaticus, 80. 7 Ibid. 93 1 97» 125. 
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establishment of a Mercian archbishopric of Lichfield, was not 
only an act of Mercian patriotism but a crippling blow to the 
Augustinian tradition upon which the sanctity of the heptarchic 
crowns had come to rest.^ How great had been the power behind 
this breach with the old order the Pope’s fear of dethronement 
through the influence of Offa^ is witness, and in his successor’s 
reign the prestige of Canterbury was so far impaired as to make 
a central see of London a conceivable alternative. ^ 

The death of OfFa stopped that normal development of a general 
Enghsh crown and title in which enUghtened contemporaries had 
placed their faith.^ Wessex had never lost her kingship, and OfFa’s 
successors sign as kings of the Mercians and Kentings, or maintain 
a Kentish kingdom for a Mercian prince until they lose their 
power at Ellendune. Thenceforward, they sign as kings of Mercia 
only, though Essex seems to have remained within their system. 

The conquests of Egbert were only effective south of the Thames, 
and, though he seems to have revived the Regmm Anglorum of 
OfFa in his last years ^ after his nominal conquest of the North, his 
successors ruled only in the South, and, like the Mercians, made 
Kent an autonomous appanage of the Saxon house.^ For the time 
being, indeed, the rise of Wessex hardened the political distinc- 
tions between the three principal states. What consohdation there Rise of 
was took place within the southern kingdom, ^ where the East 
Saxons, Kentings, South Saxons, and Surrey were thrown to- 

^ The target which Offa was attacking appears in Alcuin’s letter to the 
Kentings (a.d. 797): vos veto principium salutis Anglorum, initium prosper itatis, 
portus intrantium, triumphi laus, sapientice origo, et a vohis Imperii potestas prius 
processit, etfidei catholicae origo exorta est: for you are the source of the salvation 
of the Angles, the spring of their prosperity, a gateway for those who would 
enter, their boast, and the beginning of wisdom. From you their empire first 
came and the CathoHc faith had birth. 

2 Haddan and Stubbs, Councils and Ecclesiastical Documents, iii. 440: letter of 
Adrian I to Charles. 

3 Ibid. iii. 521-525: letter of Cenwulf to Leo III. 

+ Cf. Alcuin’s letter to Ecgfrith, Offa’s destined successor, roretelling his 
reign cunctis Anglorum populis prodesse in prosperitate: to be for the prosperity 
of all the peoples of the Angles. 

5 J. M. Kemble, Codex Diplomaticus, 223. 

® Ibid. 269. 

7 Ibid. 241: AEthelwulf rex Occidentalium Saxonum, Centuriorum, nec non 
cunctibus [au$)trali populi: iEthelwulf, king of the West Saxons, the Kentings, 
and of all the southern peoples. Ibid. 254: Mtselwulf rex Australium populorum: 
iEthclwulf, king of the southern peoples. 
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gether into a composite kingdom, which had a fleeting existence 
as the Eastrige,' served for a throne for the heir of Wessex until 
his succession, and may have done something to extinguish the 
sparks of Kentish and East Saxon nationaUsm. With the conquests 
of ^fred’s later years, we come to a revival of the English tide, 
which, after various experiments, Rex Saxomtn, Rex Anglorum, 
Rex Anglorum et Saxomm,^ and the hke, expands into the im- 
perial roll of tides of his successors, kings of Britain. 

Mlfied The reign of iElfred may be taken as a stage upon the path of 
kingship which now rose again after the eclipse of Mercia. It is the 
last reign of that tetrarchy which had grown out of the ruin of 
Ofla’s Regnum Anglorum, but its later years developed a power 
which was to carry ^Elfred’s successors to a general monarchy of 
Britain, and to a kingship new in kind. Perhaps no stronger than 
Offa’s Bretwealdership, it had a greater grace and legitimacy. In 
the strength of Offa there was a relic of pagan violence.^ He was a 
robber of monasteries, and popular belief canonized his victims.'* 
In jElfred the ideal of Christian kingship reached its fullness. 
Under him the most deeply felt attributes of the folk, their law 
and their descent, sought to justify themselves to the Christian 
world. iElfred’s laws are prefaced by the Mosaic law of Exodus, 
so that English custom, abandoning its barbarian tradition, may 
claim a place as a local variant of a law of Christendom. The 
genealogy of the royal kin,® though stiU advanced to prove the 
right of a king “whose fathers’ kin goeth unto Cerdic”, is Chris- 
tianized. Woden, now no more than a royal ancestor, descends 
from Geat, “who some say was bom in the Ark’’, and so, through 
the nine patriarchs, from Adam. The .^Ifredian genealogies of the 
Chronicle and of Asser’s Life are stiU apologies for the crown’s 
right, and now borrow the ancestry of the Danish Scyldings to 
attract the loyalty of the Danes, but their pagan element is con- 
sciously rejected. They are the logical conclusion of the claim of 
English kings to rule “by Divine permission”, and to stand in the 

* Anglo-Saxon Chronicle, 8 3 6a. 

^ J. M. Kemble, Codex Diplomaticus, 324, 1069, etc. The charters of this 
reign are rarely of the first authority. 

3 Letter of Alcuin to Osbert; pro confinnatione regni multum sanguinem effudit: 
he shed much blood to fortify ms kingdom. 

^ As it did iEthelbert of East Anglia, whom he had executed. 

5 Anglo-Saxon Chronicle, 855A. 
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succession of Old Testament kingship. Such changes in style and 
title, and in the historical origin which the crown imagined for 
itself, point to new claims made by the king upon the people. 
Kingship has found its place in the Christian hierarchy, a temporal 
vicariate of God, and imposes ties and loyalties stronger and more 
precise than those of paganism. 


The feeling that the king was natural lord of all Englishmen The king 
was of slow growth in England, and before the Norman Conquest 
not deeply held. Many had sought the king’s mund, but great 
subjects might rival him in this. King Ecgfrith’s quarrel with 
Wilfred was in part due to his jealousy of the bishop’s following,* 
which was greater than his own. It is true that from the eighth 
century certain official relations have a colour of vassalage. Offa 
treated his under-kings as his comites. But this may have been by 
commendation, and the iElfredian Chronicle is the first document 
which identifies the preeminence of the king with that of a lord 
over the men within his mund. Under the year 823 it is said that, 
for fear of the Mercians, the East AngHan king and his people 
sought King Egbert ‘‘to frith and to mundbora”, and, whatever 
we may make of this cast backward over seventy years of tradition, 
the phrase was used of the king’s power in iElfred’s own day, and 
in those of his successors.^ 

How far the lordship of the king over all the folk can be pressed 
is doubtful. The most generaUzed expression of a relation which 
depended upon interest and inclination as much as upon formal 
undertaking, it was, for that very reason, the least real, and might 
be forgotten in the special loyalty which bound the commended 
men to their lords. It was a natural term for the king’s preeminence 
in an age which knew only the tie of blood and the tie of lordship, 
but where the hold-oath was widely sworn to the king it was by 

* Eddius, Vita Wilfridi, xxiv. 

2 Asser, De Rebus Gestis, 80: Reges Gwent . . . suapte eundem expetivere regent, 
ut dominum et defensionem ah eo pro inimicis suis haberent: the kings of Gwent of 
their own free will sought the kmg as lord and mundbora against their enemies. 

So, Anglo-Saxon Chronicle, 774E. The Northumbrians dethrone iElfred and 
take iEthelred, son of Moll, to hlajorde. iEthelred, who was more than ealdor- 
man and less than king of Mercia, calls himself Mircena hlaforde Q. M. Kemble, 

Co4ex Diplomaticus, 339). 
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the massed assembly of the moots, and it might be a feeble counter 
to the personal contract between individual lord and man. Perhaps 
a half-century after i^lfred’s death, words are ascribed to a king 
which show that the lordship of the crown had not yet created a 
community of unquestioning subjects: “think, ye who are my 
men, how unfitting it were if I should have the name of king and 
not the power: or what shall a man desire for his lord if not due 
authority?”' 

Though the material strength of Offa’s reign was regained by 
iElfred, the functions of the crown were stiU few and unspeciaHzed. 
The king summoned and dismissed the fyrd and such a king as 
iElfred was the driving force of national defence. The trinoda 
necessitas — fyrd-service, burh- and bridge-building — though an 
ancient duty of aU freemen, was at his disposal, and in and after 
his day a period of constant war exposed the local authorities to 
closer control in such matters than they had experienced before.^ 
But the activity even of an ^Elfred was Hmited not only by habit 
but by lack of resources. There was as yet no taxation, and, unlike 
some of the other kingdoms, Wessex left its kings entirely to the 
renders of royal estates and the profits of the courts.^ Minor 
members of the royal family were ready to pool their lands and 
forgo their immediate inheritance in the interest of the ruling 
head of the house, but, beyond narrow Umits, the revenue was 
inexpansive, and yet .Alfred’s use of it shows that it was more 
than sufficient for the range of function that he could conceive 
as natural to the crown. Yearly, half the king’s revenue went to 
“God and the Church”, and of this a quarter was given to the 
poor in alms, another quarter to his two foundations of Athelney 
and Shaftsbury, and the same as gifts to the king’s school and to 
monasteries throughout his kingdom and abroad. The half kept 

1 Appendix to iElfred and Guthrum’s Peace (a.d. 940-956?). 

* Asset, De Rebus Gestis, 91. 

3 Maitland’s attempt {Domesday Book and Beyond, pp. 235-239) to prove that 
the West Saxon kings had a right of farm over their subjects’ lands as well as 
their own turns mainly upon an interpretation of II Cnut, 69. i (wrongly 
quoted as II Cnut, 62), which seems unjustified. Such a right existed in Mercia. 
W. de Gray Birch, Cartularium Saxonicum, 366. Further enquiry may reveal it 
in Wessex, but it has not done so at present. 

♦ Cf. aElfred’s own account of his and his brothers’ resi^tion of their 
inheritance in &vour of King ABthelbert Q. M. Kemble, Codex Diplomatims, 

314)- 
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for secular purposes was divided equally between the pay and 
upkeep of his military attendants and thegns, the pay of native and 
foreigfi craftsmen, and gifts to foreign guests.* Charity , hospitaHty, 
the reconstruction of the various cynges tuns, and their rebuilding 
in more suitable sites, exhausted the practical ends of royal ex- 
penditure. JEKvcd appears less as a king than as a great country 
gentleman, drawing his rents from his estates and spending them 
magnificently upon good works and a great household. 

This is, perhaps, the most simple proof of the extent to which 
the latent potentialities of kingship remained unrealized at the end 
of the ninth century, and a like unconsciousness kept the crown 
from intervening directly in law. The king is claiming to be 
mundbora to his folk. In so far as this is more than a phrase, it 
means that he will see that they are not denied the justice that is 
due to them, that folkright shall prevail over force and fraud. As 
mundbora the king will intervene when a plaintiff has been denied 
justice three times at home, and will deal with unjust reeves, and 
put down overmighty kindreds who deny right to their neigh- 
bours. On the basis of this mundbyrdnis the crown will intervene 
more and more during the next 150 years in the detailed working 
of law, will put an increasing number of offences under its personal 
ban and make them pleas of the crown, and will lend its personal 
guarantee to the peace of the realm. But in the time of .Alfred 
these practical appHcations were not yet envisaged. Such legal 
authority as JEKxcd has still comes from his private estate even 
though in the earhest records the privilege to which it gave rise 
was tentatively appHed to pubHc ends by the use of the “king’s 
wire”. The highest wite for any offence which did not touch 
the king’s person was sixty shiUings (the “full wite” of Ine, 
43), while any cause which did incurred the special king’s 
wite of a hundred and twenty shillings.^ This wite is variously 
explained. Originally his mundbryce,^ incurred only by fighting 
in his presence or attacking persons in his special peace,^ it 
defended no more than his private quaUty. Progress towards 
a fuller concept was made by the gradual realization of new 

1 Asset, De Rebus Gestis, 102. 

2 VIII iEthclred, 5. i. * 

3 iEthelbert, 3. The fifty-shilling king’s mundbryce of Kent is the equivalent 
of the hundred-and-twcnty-shillmg wite of Wessex. 

4 Ine, 45. 
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matters in which the king’s direct concern might be presumed, 
and where aggression might be said to violate his mund. The 
latter came to be extended over the church and churchmen. 
The bishop has the king’s mundbryce,* fighting in a minster 
and false oath before a bishop come to bear the hundred-and- 
twenty-shilling -wite.^ The application of the mund to secular 
affairs may, perhaps, be seen in the burh-bryce for violence done 
within a king’s burh,^ in the fyrd-wite of a hundred and twenty 
shillings,'* and — the furthest extension of the mund in Ine’s reign 
—the same fine for gathering a host for unlawful purposes.* This 
principle was recognized in iElfred’s laws, but with little develop- 
ment. The greatest change was the increase from a hundred and 
twenty to three hundred Wessex shillings for the king’s mund- 
bryce.* But the king’s protection was extended to no new field of 
law. There had been httle progress. In one clause only do we see 
a new application of the king’s responsibihty for pubhc order: 
fighting in the moot is construed as a violation of the king’s mund. 

Summary A summary of the position of monarchy in the reign of .(Alfred 

would show it balanced between two ages. It is thoroughly Chris- 
tianized and can claim obedience as the temporal vicariate of God. 
It has extended beyond its racial home in Wessex, and there is no 
great hkclihood of the revival of Mercia or the smaller kingdoms 
of the South. It is making some claim to a lordship over its sub- 
jects akin to that of a lord over his commended men. In law the 
king is thought of as mundbora of the nation, and, as such, charged 
to see that no man’s rights are infringed and that the presiding 
officers of the moots know the law and interpret it justly. AH this 
constitutes a great advance upon the limited, tribal, and half- 
pagan monarchy of the seventh century, and is a sufficient achieve- 
ment for two hundred years, but it is rather the theory and poten- 
tiality of a new monarchy than its realization. Particularly is this so 
in law. The mundbora is the advocate of his men and will see 
that they are accorded their full legal right, but only in the last 
recourse.’ There is as yet no notion of going beyond this to create 
a special king’s law to cover the more dangerous offences, and 

* Wihtraed, 2. ^ 2 Ine, 13. 3 Ibid. 45. 

^ 51 * 5 Ibid. 14. 6 Alfred, 3. 

7 Ibid. 42. In the first instance the plaintiff is expected to besiege his 
adversary in his house and bring him to court. If his strength is insufficient 
he mav anneal to the ealdorman to do so. If he fails him Ac king: will act. 
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there are no pleas of the crown. Again, the mundbora will protect 
the individuars peace if it is infringed and he can get no redress, 
but there is no peace of the realm. The king cannot tax or legislate, 
he has no feudal right in the soil, no standing army. Under his 
mundbyrdnis the provinces Hve by their own custom in their own 
moots, members of the law of the West Saxons or Mercians far 
more truly than they are subjects of an EngUsh king. The creation 
of an Enghsh nation, of a crown and subjects, of a general peace, 
of a king’s law, is the work of AElfred’s successors of which his own 
reign gives only the promise. 




n 


FROM THE REIGN OF ALFRED TO THE NORMAN 
CONQUEST 


i 

THE FOLK ORGANIZED BY TERRITORIAL NEIGHBOURHOOD 
AND LORDSHIP 

Introduce We may characterize the phase of EngHsh society seen in the codes 
of the seventh century as that in which the primitive organization 
of the folk is in process of invasion by the forces of lordship and 
Christianity, but has already shown that it will succeed in incor- 
porating them both upon its own terms and will hand on its own 
essential principles unchanged. Of the two centuries from the 
reign of Ine to that of iElfred little is known. The code of Offa 
has been lost, the church has declined from that power of orderly 
thinking which produced the Penitentials of Theodore and Bede, 
and we have only about fifty charters, genuine or in plausible 
copies. But from the time of Alfred there begins a richer document- 
ation, and almost every reign has left legal matter of importance. 
When we examine the first great document presented to us after 
the two centuries which alone deserve the name of the Dark Ages, 
we are conscious that the eclipse of learning has had a conservative 
effect. It is in the days of .Alfred’s descendants that the great 
changes begin, for his own code repeats much of the code of Ine 
or supplements it with matter of the same archaic type.^ There is 
no conscious remodeUing of institutions such as was made by 
Charlemagne, and what change in private relations there has been 
has taken place under cover of, and here and there in avowed 
conflict with, public law. We know from other sources that 
society was in rapid evolution, and that Wessex was in the first 

* iElfred, Prologue: “I did not dare to set much of my own in writing . . . 
but what I found of Ine my kinsman, or of Offa the Mercian king’s, or of 
iEthelbert’s ... of that I gathered such as seemed most just”. 
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stages of advance towards vital change. There, and apparently in 
Mercia also, the position of the common freeman had been 
decisively worsened, for, while dependence had been sporadic 
under Ine, it had come to be the rule under j^lfred, and in social 
estimation the ceorl was now no more than equivalent with the 
Danish freedman.* His legal status was, however, still that of the 
free twyhynd ceorl of the past* and he retained his legal safeguards* 
and took an active part in the moots. Written law, and the law 
practised in the courts, still assumed the old duaHsm of eorl and 
ceorl, and continued to do so for another century. It would, 
indeed, be difficult to point to any section of the law in which, 
after a lapse of two centuries, the newer tendencies of Ine’s reign 
were expUcitly advanced by ./Alfred, save for a sharpening of the 
sanctity of lordship and of the heinousness of conspiracy against 
it."* Public law still conformed to the original structure of the folk. 


In spite of this legal conservatism in the j^lfredian code, the 
country was upon the verge of one of the most profoundly re- 
volutionary periods of its history, that in which the essentials of 
the territorial state were laid down, and kingship first realized its 
trust of government and began to equip itself with powers to carry 
it out. Among these vital changes which were to occupy the years 
between 900 and 1066, the most profound of all, one whose effects 
are even now not exhausted, was the conversion of the older 
organization by kindreds into that matrix of the medieval and 
modern society, the territorial community. 

The territorializing of all relations of Hfe, beginning in the Terri- 
sphere of private law and spreading outwards to all the institutions torializing 
of state, is first to be traced in the procedure of the courts, and in 
the rights and obligations of the individual. The kindred did three 
things for its members. It made them oath-worthy and law- 
worthy; it made their oath vaUd by swearing a confirmatory oath: 
it acted as bohr or surety that they should stand to judgffient. All 

* i^lfred and Guthrum’s Peace, 2. 

* Alfred, 39, 40, 44-77. The twyhynd man is still the typical freeman of 
the community. 

3 Ibid. 10, II, 18. I, 26, 29, 35, 39 « 

^ The compassing of a lord’s death is punished by death and forfeiture upon 
the analogy that homicide within the kin is unamendable. 
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three of these sanctions were needed in combination to achieve a 
legal standing for the individual and to constitute the multitude 
of individuals into a society. It is for this reason, because the legal 
virtue and status of each of its members was a creation of the 
solidarity of the kindred, that we say that English society was in 
the beginning based upon the tie of blood. But, with the lapse 
of time, mainly during the two centuries with wliich we have 
now to deal, each of these functions was transferred from the 
kindred of the individual to his neighbours, at first to those who 
in a general way Hved near and knew liim, and later to organized 
neighbourhoods, townships, titheings, and hundreds, which arose 
in response to the new stress laid upon the tie of vicinity and the 
need to give it territorial definition. This revolution of the tenth 
and eleventh centuries, silent and unconscious, was perhaps the 
most deeply formative change of life that the EngHsh people ever 
experienced, for upon the community which it brought into being 
arose the national state. 

Terr/- Compurgation, arising in the oldest stratum of Teutonic law, 
torializing JeaUng with bodily wrongs such as led to the feud, was 
gation designed to force upon a kindred which was jointly responsible 
with its offending member the choice of telHng the truth or affront- 
ing the gods, and so the principal's relations were made his oath- 
helpers with intention. But this is an archaic notion. In the laws of 
Ine there is already a hint of a more modern purpose, that of 
securing an oath which shall be independent of bias. A king's 
thegn is to be included among the oath-helpers of a man rebutting 
a charge of homicide.^ The rise of other fields of law by the side 
of this primitive law of violence, and divorced from the principles 
of the feud and the kin, strengthened this new demand, and the 
law of theft — at least in the elaborate form it took in the tenth 
century a new law — opened the way for new kinds of oath. 
Theft, a lonely and secret business, might take a man beyond the 
knowledge of his family;^ it did not call for the feud; and upon 
charges of theft the oath of the kindred, if it ever had been exacted, 
was then no longer enforced. It sufficed if the accused could induce 
men of his village to swear with him.^ By the reign of Eadw^rd 
the Elder a further step has been taken towards independent testi- 
mony. On a charge of theft a man may be forced to put himself 
* Inc, 54. 2 Ibid, 7. i, 3 i Eadward, I, 4. 
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on the oath of compurgators nominated for him by the court from 
among his fellow villagers ’ or from within the administration in 
which he dwells.^ No doubt by attraction, procedure in actions 
for property is moving in the same direction. By I Eadward, i. 3 
a man who defends his property may find his own oath-helpers if 
he can; in the next reign he must defend it by independent men 
chosen for him.^ The crown also, with its absorbing preoccupa- 
tion with the problem of the peace, uses this procedure in offences 
against the king’s grith* and for greater certainty a register of all 
lawful men is set up and from these the parties must choose their 
oath-helpers.* Accused of default from fyrd and borough service, 
a man must clear himself by the compurgation of his titheing.* 

The oath of defence of the Northumbrian thegn of the tenth 
century is an epitome of all the stages through which the practice 
of compurgation has passed.’ He must clear himself with three 
groups of twelve, one of his own kindred, one chosen by himself 
from the open court, one chosen by the court for him. In this last 
stage of its evolution the oath of independent men must have 
given the same general safeguard of impartiahty as the verdict of 
a jury, though it was stiU sworn to afforce the oath of the principal, 
and not to specific fact. In the eleventh century the notion of 
peerage, which is to play so great a part in the evolution of the 
jury, has already made its appearance. The landowner, the cleric, 
and the ceorl, will alike be required, perhaps will demand, to clear 
themselves by the oath of their equals, and the Norman will speak 
in a parallel connection of peers of a tenure.® 

The kindred also ceases to be the sanction by which the mere Teni- 
capacity to enjoy the protection or share in the processes of the 
law is obtained. A full kindred once made a man oath-worthy and f^nty 
law-worthy. The lord as mundbora was allowed to replace the 
deficiency of the kin, and in ^Ethelred’s reign he was still guarantor 

1 The gecorene a'd, or oath chosen by the court. 

2 II Cnut, 22. 3 .n i^tlielstan, 9. 

+ An oath of 36 compurgators, “and the reeve shall choose the oath”. Ill 
i^thelred, 13. 

5 V iEthelstan, i. 5. 

6 Consiliatio Cnuti, ii. 19. 2A: Et si negat ... ex propria sua decimatione secum 
juraturos assumet. 

y Northumbrian Priest’s Law, 51. 

8 Domesday Book, i. 374A: Willelmus de Perci advocat pares suos in testimonim 
^od . . .Jitit ipse saisitus de Boditone. 
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of his men’s lawfulness.* But in the reign of Cnut that function 
also is found to have been placed upon the same territorial basis 
as compurgation. To “be worthy of his law and his wer”, to have 
the right to make oath with legal effect, and receive compensation 
if successful, every freeman over twelve years of age must be 
“brought into hundred and into titheing”, that is to say, he must 
be sworn a member of the titheing or township in which he Hves.^ 
The right of legal action and status has come to depend upon 
settlement. There has been much debate as to how far this responsi- 
bility of the titheing was carried. It appears first in the reign of 
i^thelstan as a voluntary association for legal help, but already 
territoriaHzed.3 By the reign of Henry I it has come to be respon- 
sible for the frith-horh or frankpledge, a mutual obligation of 
neighbours which bound the township to report to the hundred 
court all crime within its bounds, and to produce the criminal for 
judgment, in short, to act in that capacity of pledge or bohr in 
which lords had been allowed to act in the past, and for which 
men of doubtful reputation could now produce festermen or 
sworn sureties from among their neighbours.'^ It has been doubted 
whether the titheing was charged with the frankpledge before the 
Conquest, and there can be no certain answer. There was, no 
doubt, a period of transition during which all freemen derived 
their lawfulness from their titheing membership, yet had to pro- 
vide a further guarantee of good behaviour by inducing a lord to 
stand pledge for them, or by arranging mutual surety privately with 
their neighbours. It is a question whether the transition was already 
completed by the reign of Cnut,^ but the distinction is a very fine 

I I ^thelrcd, i. 2-4. ^ II Cnut, 20. 

3 VI iEthelstan. Northumbrian Priest’s Law, 2. 3. 

5 The problem turns upon a phrase of Cnut’s ordinance (II Cnut, 20), 
which is and must remain ambiguous. Men are to be “brought into titheing 
and hundred”, if they wish to be oath-worthy and law-worthy, but also in 
the following clause they are to be “brought into hundred and into bohr”. 
Is it intended that, having made their legal standing vaUd by membership of 
a titheing, they are further to be placed in pledge by some lord or man of 
standing, or is the repetition no more than a pleonasm, bohr ampHfying tithe- 
ing and explaining its function? The Instituta Cnuti of the early twelfth century, 
translating this passage, assumes the latter, and thus betrays its opinion that the 
frankpledge was already the business of the titheings in the reign of Cnut. 
Lords of franchises of the thirteenth century occasionally claim that they 
hold the right of view of frankpledge ex conquestu Angliae. Cf. Placita de Quo 
Warranto, pp. 254, 721, etc. 
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one. The step from being guarantor of a man^s legal standing to 
being responsible for the use he makes of it is easily taken: we 
know that lords had the option of forcing their men to find them- 
selves sureties from among their fellows, and we must suppose 
that the hundred reeves might do the same. With the authorities, 
royal and private, imposing mutual surety upon a populace which 
was already organized by titheings, the titheing would soon 
become the normal form of frith-borh without any positive enact- 
ment. In making itself guarantor for the lawfuhiess of its members, 
the titheing had made it certain that it would become the vehicle 
of the frankpledge. The change from personal to territorial 
organization was already irrevocably made. 

In all this we see the kindred organization of the past melting as 
law grows more elaborate and develops new needs and force and 
fraud come to be recognized as dangers to the community at large. 
The neighbourhood takes over the task of restraining them in 
hundred and titheing, in part at its own will and in part by national 
enactment. The principals in court actions now establish their oath 
not by the warranty of their kin, but by the impartial voice of the 
countryside. But the composition of the courts was affected only 
slowly by these changes. They remained folkmoots. The country- 
sides flocked into them as before, though now in their territorial 
grouping of the titheings where before they stood in their 
kindreds. The virtue and obligations of the individual juridically 
regarded, the legalis homo, were unchanged. The procedure moved 
through the same routine of oath and ordeal and exacted the same 
standard of integrity, though neighbourhood was now its basis. 
In short the EngUsh legal system had been individuaUzed and 
territoriahzed, had taken the great step from the maegth to the 
community of the land, but had retained the vitaUty of its prin- 
ciples and continued to place the same poHtical and judicial re- 
quirements upon its folk. In this sense, and it is the deepest sense 
of all, the community of medieval and modern England draws its 
tradition from a Saxon past. 


But, though these essentials remained, there had been a subtle 
but radical change in the theory of legal administration, and this 
came in time to be reflected in the structure and practice of the 
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Effect 
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composi-- 
tion of 
moots 


courts. As long as their sole duty was to set hostile kindreds at 
one, the impulse was towards full courts to which all freemen 
came. The kindreds with all their members were the natural 
components of the moots. But as these faded out of procedure 
the way was open to adjustments which might lessen the 
burden of attendance and make for efficiency. The courts were 
now dealing with individuals, and with titheings or townships 
which lent themselves to representation. Moreover, as we shall 
see later, though the old justice of tort between parties was still 
being judged, it had been supplemented by a vast new jurisdiction 
which was not tied by the old rules. In this new jurisdiction the 
crown was" coming into the field with an especial interest in the 
peace and in those kinds of theft which were in themselves violent 
or gave rise to disorder. In this the crown's interest was to secure 
intelligent and impartial witness, and its instinct was to deal not 
with masses but with selected individuals. Thus, though the 
theory and basis of the courts remained popular, their practice 
tended to become selective, and active participation was less 
Aristo^ universal than it had been in the past. In time a legal aristocracy 
cracy in the came to the fore and monopoUzed the active work of judgment 
and witness. Asser could stiU refer to the ‘judgment of eorl and 
ceorl" in the folkmoots, but by the Confessor's reign the latter's 
voice was of doubtful value. ^ We have seen how the courts of 
i^thelstan were constrained to confine the function of witness to 
a panel of “unlying men", and throughout the ensuing century 
the references to these legal worthies thicken. The seniores, the 
senior men of the court, the senior thegns,^ are clearly coming to 
be reUed upon for all processes of court where independence of 
word and judgment is called for. i^thelred places the duty 
of judgment upon twelve thegns alone, at least in the sphere of 
Danish influence,^ and, though this judgment of twelve seems to 
have been adhered to only in Northumbria and in certain borough 

^ William de Chemet claims this land . . . and adduces witness from among 
the wisest and most substantial {de melioribus et antiquis) men of the whole 
county and hundred. And Picot brings against them testimony from the 
villeins and obscure people and reeves [de villanis et vili plebe et de prepositis) 
who offer to make proof by oath or ordeal [per sacramentum aut per dei judicium): 
Domesday Book, i. 44B. Under Henry I it was considered that villeins should 
not be forced to act as doomsmen if there was a quorum of freemen: Leges 
Henrici Primi, 29. lA. 

2 III i^thelred, 3.1. 3 Loc. cit. 
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courts, the thegns of the county have by the time of the Conquest 
come to be synonymous with the county court in many Wessex 
shires.^ 

Later evidence, moreover, leads us to suspect that the number Narrow- 
of suitors to the moots was in process of reduction not because 
any shadow upon the free right of the countryside, but because a 
more complex law, and perhaps a denser population, was making hundred 
necessary a kind of court less unwieldy than the old folknioot. 

The shiremoot met twice a year in the tenth century,^ the hundred 
every month. ^ By the twelfth century a readjustment has taken 
place, which, while it does not impair the standing of the common 
folk in the courts, yet reHeves them of the burden of constant 
attendance. Twice a year courts are held to which the suit of all 
freemen is obligatory^ — and in this sense those whom the law 
calls villeins are free — but they are courts of administration and 
not of judgment. In them the view of frankpledge is held, new 
members are sworn into titheing, the hundred hears any charge 
the sheriff’s officers may have in hand from the king, and in later 
days swears fealty if ordered so to do. These biennial courts are 
called Lawdays of the Hundred, and attendance is said to be per 
omnia capital The London lawday appears as early as the reign of 
Henry I, and its name of Folkmoot points to its descent from the 
old full court of Saxon times. After the rise of the lawdays, judg- 
ment, on the contrary, no longer involves the common suit of the 
countryside. It is done not monthly, but in courts meeting, at 
intervals which have given their name to the jurisdiction, De 
Tribus Septimanis in Tres Septimanas, and to them the obligation of 
common suit is recognized, but exercised by representation only. 

The titheings appear by their headmen and four companions,^ 
who present all causes within the jurisdiction of the court, and 
produce accused persons, and by this suit their constituents of the 
titheings are free, except such as are principals or witnesses in any 
suit. This is the basis of the legal system of the Middle Ages in 
shire and hundred, and though, as with the frankpledge itself, we 
may question whether the adjustment was made in Saxon or in 

1 J. M. Kemble, Codex Diplomaticus, 755, gives a good account of the leaders 
of the shiremoot of Hereford in Cnut’s reign. 

2 in Edgar, 5. i. 

^ Leges Henrici Primi, 8. 


3 I Edgar, i, 
5 Ibid. 7. 7. 
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Norman times — the use of the reeve and four men of the township 
for the Domesday Survey suggests that it was in existence by 1086 
— the point is, again, of academic rather than historical interest. 
The institution of the titheing, not the refinement of its use, marks 
the territoriahzing of English country Hfe. ^ 

Direct loss of jurisdiction, the passing of the men of the folk- 
moots into the view of private courts, can be proved to have been 
in progress in the eleventh century, and may fairly be conjectured 
of the tenth century, but of earher centuries it cannot be proved, 
nor is it, indeed, probable. 

Clause 50 of Ine*s code, which speaks of the gesith who “acts 
as intermediary for his man with — pingats wit ^ — the king or a 
king’s ealdorman or with his own lord”, and, in so doing, loses 
his claim to the wite wliich will follow a condemnation, has been 
beheved to refer to private jurisdiction. The lord in question, it 
has been thought, must have a court, since he is in a position to 
accord or withhold the profits of judgment. It is certain, however, 
that no unequivocal proof can be extracted from this provision. 
The subject of the clause may be representing his dependant’s 
innocence through his own lord, obtaining the latter’s support in 
a court of king or ealdorman where all three, the gesith, his lord, 
and his man, are justiciable. The practice dcsciihQd—J?inganforhis 
man — is that of adopting the cause of a dependant as one’s own 
and pleading it in propria persona in the courts,^ of becoming his 
forespreoca, a general obUgation of lordship throughout the Teu- 
tonic and Scandinavian North, and one which might easily be 
transferred from the gesith to a noble even better skilled and of 
greater influence to secure the small man’s right than would be 
the gesith himself. On the other hand, the clause shows that the 
practice of according to a lord the profits of the justice done upon 
his men already prevails. The ground of this resignation of the 
wite to the lord is not entirely clear. In all probability it is done on 
the assumption that he produces his man for judgment, and so 
reheves the king and his reeves of that function by which the 
monarch earns the profits of justice, the function which is the 
justification of all money penalties in this age when the theory of 
crime does not yet exist. The gesith probably loses these wites 
because by his office he is, like the thegn of later days, under a 
^ Cf. p. 15 supra, note 7. 
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special obligation to the king to maintain order within his sphere 
of influence. He is the king’s minister and representative. The 
wites are part of the privilege granted by charter from a very early 
date, and are especially freely conferred in the eighth century, 
where they appear as wites, ^ or witercedden^ — the same term as is 
used in clause 50 of Ine — or in some less direct formula. There 

is, however, no single phrase or charter which expHcitly grants 
jurisdiction as well as wites; on the contrary one latinization of 
the privilege describes it as the vindicta popularium conciliorum,^ the 
“wites of the folkmoots”, as though to leave no doubt that the 
immunist was empowered to collect the profits of judgment 
which took place in the courts of the community, but had neither 
need nor Hcence to hold his own. It is curious that the very charters 
which have been put forward as proving the existence of private 
courts at a sUghtly later date — ^in the ninth century — tell, with the 
exception of one formula of most dubious interpretation, against 

it. Upon Maitland’s reading of these charters, and particularly 
upon that of two of them,"^ his argument for the existence of 9 f 
private justice in the eighth and ninth centuries largely rests, 

in order to show its weakness we must commit ourselves to the ninth 
examination of an involved and difficult text. The charters in 
question define the privilege of certain great churches as being 
that of clearing “the men of God’s church”, i.e. the commended 
men of the abbey, by the unsupported oath of the reeve or abbot, 
if they can conscientiously do so. The privilege is that defined in 
Wihtraed, 22-24, and so far the case is simple. But the charters go 
on to state what will happen if the reeve is uncertain of the man’s 
innocence and will not venture upon the oath, and unfortunately 
do so in Latin which varies as between two texts, ^ and is too 
corrupt to admit of word-for-word translation: sin autem ut recipiat 
alienam Q. M. Kemble, Codex Diplomaticus, 236, ibid. 214 reading 
aliam) justiciam huius vicissitudinis condicionem praefatum delictum 
cum simplo praetio componat, De ilia autem tribulatione que witereden 
nominatur sit libera. It would be natural to take the reading alienam, 
and — remembering that the act of exculpation by the sole oath of 

^ J. M. Kemble, Codex Diplomaticus, 206 (a.d. 814); ibid. 313: And noht ut 
to wite. 

2 Ibid. 1063: Libera ... a taxationibus quod dicimus wite redenne, 

3 Ibid. 116. 

4 Ibid. ,214. and 236. They are of doubtful authenticity. 

VOL. I 
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an ecclesiastical person was regarded as a completed act of judg- 
ment, a self-doom — to construe the sentence as follows: “But if 
he accepts alien or independent judgment (i.e. in preference to the 
self judgment ofithe reeve), he must compound for the offence by 
damages {singulare pretiunty angyld, to the plaintiff), but of the 
liability which is called witereden (the church) shall be free”. The 
purpose of the clause seems, therefore, to be not to grant juris- 
diction but to acknowledge the church’s claim to the wite which 
the king may fairly grant since it is his own, and at the same 
time to secure that the plaintiff's damages {simplex pretium) shall 
not be drawn into the immunity also and lost to him.* 

I Maitland’s interpretation of these charters {Domesday Book and Beyond, 
p. 292) involves somewhat violent treatment of their texts, and the explanation 
of some of their terms in senses strange to the ninth century. His case really rests 
upon the formula used in J, M. Kemble, Codex Diplomaticus, 214 and 236, 
and specifically on the phrase sin autem ut recipiat alienam {ibid, 214 has aliam) 
justiciam huius vicissitudinis condicionem praefatum delictum cum simplo praetio 
componat. He explains it (very tentatively, “our best guess as to its meaning 
is this”) as follows: If the reeve dare not make the sole oath, he may pay the 
damages claimed, and by performing this condition he may obtain a transfer 
{vicissitudo) of the cause and do what other justice remains to be done, i.e. he 
may exact the wite. “In guessing that vicissitudo points to a transfer of a suit, 
we have in mind the manner in which the Leges Henrici, 9, § 4, speak of the 
‘transition of causes from court to court.” The objections to this reading are 
very strong. In the first place, the reading alienam justiciam suits the case ex- 
cellently. It is the external, aUen judgment of the follmoot where the defendant 
will be tried if his ecclesiastical lord and reeve dare not pronounce favourable 
judgment upon him by die sole oath. Maidand takes the weaker aliam justiciam 
of J. M. Kemble, Codex Diplomaticus, 214, and translates, “he may do what 
other justice remains to be done”; but there is no question of other justice; it 
is an alternative between the judgment by oath of the reeve or the judgment 
of the folkmoot, very aptly described as aiiena. 

Exception must again be taken to the reading of the words vicissitudinis and 
condicionem. The Latin of this hopelessly corrupt sentence is a debased example 
of charters in which condicio is used in me sense of “terms” or “obligations” of 
land-holding. Ilius J. M. Kemble’s Codex Diplomaticus, 199, has: et ah universis 
etiam terrenis difficultatibus notis et ignotis conaicionibus ac tributis . . . libera, mi 
ibid. 253 has: ut regalium tributorum etprincipali dominatione, et in coacta operatione 
et poenalium conditionum. Vicissitudo is probably no more than another of the 

3 crated synonyms used for onera, of which difficultas, obstaculum, gravitas, 
tio, impedimentum, gravidinis, lesio, and molestia are others. The vicissitudinis 
condicio of ibid. 214 and 236 is, indeed, a fairly evident synonym, slightly more 
rhetorical, for the poenalium conditiones of its contemporary {ibid. 253). 

Remembering the base and florid Latin of the day, and the law that underlies 
it, the following reading may be suggested as sounder, though less spectacular, 
than Maitland’s: “Let him compound for his man’s liabilities {hujus vicissitudinis 
condicionem) and for the aforesaid crime {praefatum delictum) by paying the 
angyld”. This reading conforms to the legal terminology of the early ninth 
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Only Maitland’s treatment of these clauses justifies their detailed 
examination, for they must remain of doubtful meaning and are 
very shght evidence upon which to base a theory which would 
impose franchise of justice upon the ninth century. However, the 
charters of this age have their place in the general narrative of 
events, because, so far from proving the existence of private juris- 
diction from the earHest times, they may be used to give us a 
date, and a comparatively late one, before which it is almost 
certain that such jurisdiction did not exist. These rare charters 
of the eighth and ninth centuries* contain clauses which, in 
addition to the ordinary promises of immunity from witeraeden 
and the like, tell us the conditions under which this immunity 
from wites is held. The immunist is to pay angyld, or singulare 
pretium, to the party against whom his vassal has done injury. 

Only on this condition, that the legitimate interest of the plaintiff 
shall be secured by the payment of the value of the property 
stolen from him, or the wergeld, or other bot, as the case may be, 
does the king promise that he will exact no wite, or, as more 
probably would happen, let it fall to the lord of the convicted 
man. It is evident that if the immunist possessed a court of his 
own, he would be able to exact his own fines there, and that these 
scrupulously worded and evidently coveted grants of the “wites 
of the folkmoots’’* show that his men were, on the contrary, still 
justiciable by the pubUc courts. 

The charters which we have been discussing convey further Privilege 
privileges which tend to confirm this impression.^ The grantee, in 
this case the abbot of Abingdon, may, if he believes in liis man’s 

century in a way that Maitland’s does not. It also places the immunity in an 
intelhgible hght, whereas Maidand has apparently failed to envisage fully the 
situation to which his suggestion might give rise, that the reeve, having refused 
to take the sole oath, and chosen the alternative of paying the angyld and 
claiming the case for his supposed court, might then on trial find the accused 
to be innocent. If we take the translation as suggested, we shall avoid fastening 
such an absurdity upon that very wideawake person the clerical immunist as 
the payment of damages against one of his men who was as yet untried. An 
immunity by which the king relieves the lord of the royal wites on condition 
that he indemnifies the injured party is a reasonable one and borne out by 
interpretation of the text of the charters in contemporary terms. 

* J. M. Kemble, Codex Diplomaticus, ii6, 117, 206, 214, 215, 216, 227, 236, 

253, 262, 277, 313, 1068. 

^ Ibid, 1 16: Vindicta popularium conciliorum, 

3 Ibid. 214 and 236. 
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innocence, swear him clean of the charge by his unsupported oath, 
and by so swearing release him from all challenge by oath or ordeal. 
This privilege, which, as we have already had to consider, is not, as 
Maitland assumed it to be, the forerunner of the claiming of court 
of the Middle Ages,’ by which the lord of an immunity could <-1aim 
his men and their causes and have them transferred from the public 
courts to his own. It is, on the contrary, a modification of the 
procedure of the folkmoots, an example of a rule of old standing, 
by which certain classes of persons to whose character or position 
the common process of oath-helping was unsuitable, were released 
from the obligation to find oath-helpers, and allowed to clear 
themselves by an unsupported or self-oath^ taken at the altar, no 
doubt that of the church in which the ordeals of the folkmoot 
were sanctified. By the time of Wihtraed this privilege was shared 
by the king’s thegn, the foreigner, priests, deacons, and the heads 
of monasteries,^ and had been extended to cover the unfree servants 
of rehgious communities,* and kings’ reeves and bishops’ reeves as 
their deputies were able to swear away the guilt of their lords’ 
servants by the same self-oath.* Now this process, so far from 
being a claiming of court, is a completed trial in the public court; 
the self-oath is itself the process and the judgment: in Icelandic law 
it would be said to be a self-doom. That the folkmoot was the place 
of trial is proved by the laws of Wihtraed. If the lord or his reeve 
will not venture on the oath, the accused is not remitted for trial 
to some private court, such as Maidand assumes to lie in the back- 
ground, but is dealt with at once in the folkmoot and by the 
ordinary penalty of the unfree; his lord must deliver him to the 
lash.* The affinities of the Abingdon liberty are, therefore, not with 
immunity of court. They have their root in the age before feudal- 
ism in the archaic procedure of folk-justice. 

Turning to the surer ground of later record, it seems that when 
judicial immunities arose they were not feudal in origin, that is to 
say, they could not be assumed in virtue of the mere fact of hold- 
ing land or of having received the fealty of commended men and 
with it a claim upon their forfeitures. They were, as the lawyers of 
Edward I maintained, the effect of explicit royal grants. The later 


’ F. W. Maitland, Domesday Book and Beyond, p. 282. 
* Wihtraed, 20. Gest hine cloensie sylfes aj>e on wijode. 

3 Ibid. 17 18, 20. 4 Ibid. 23. 
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Saxon kings were making such grants under two forms. By one, 
mainly, perhaps only, for the benefit of religious houses, they were 
granting the full administrative rights of the hvmdred. Hundreds 
so given were thenceforth governed by the reeves of bishop or 
abbot, and the hundred court became the court of an ecclesiastical 
imm unity. The same pleas were tried there as before, the same 
suit was due, the same rights and profits of jurisdiction were 
exacted, but thenceforth to the profit of the saint. How old such 
grants may be we cannot tell. Eadward the Confessor gave “the Immunity 
soke of the eight and a half hundreds of Thinghowe” to Saint 
Edmund,’ and “the soke within Bichamdik and the other half 
hundred” to Saint Benet of Ramsey, “so full and so forth as I 
myself held it, and all the rights that any king had there, and all 
the men that are moot-worthy, fyrd-worthy, and fold-worthy”;* 
but records of such gifts are rare even in Eadward’s reign. If we 
beheved that there were no grants of this kind other than those for 
which genuine charters and writs have survived, we should find it 
hard to account for the very general possession of hundredal rights 
by the medieval churches and for the tradition which attributes 
to them a very great antiquity. We need not, indeed, accept the 
bishop of Sahsbury’s claim to the hundred of Ramsbury by grant 
of Offa, but such immunities as the three Worcester hundreds of 
Oswaldslaw coincide so clearly with the outline of the see of 
Worcester’s lands in the tenth century that it is difficult to dis- 
sociate their origin from grants either of land and jurisdiction 
together, or of hundredal rights over land already held, and made 
in the tenth century as the church claimed.* The Domesday 
hundreds of Kent are in their outline an epitome of the growth in 
landed estate of the archbishopric, the priory of Christchurch, and 
the abbey of Saint Augustine during the tenth and eleventh cen- 
turies. There seems no reason either in reUable tradition or record 
to carry back these ecclesiastical hundreds behind the reign of 
Eadgar* — the hundred itself was not much older — ^nor to extend 
the enjoyment of hundredal grants to the laity, but they have a large 

’ J. M. Kemble, Codex Diplomaticus, 832. * Ibid. 853. 

* Ibid. 600. Eadgar’s gift of a hundred hides at Taunton to Winchester, 
though it is silent as to jurisdiction, is a case in point, for the bishopric held 
the hundred court in the Confessor’s reign. On the other hand, the Con- 
fessor’s grant of Pershore to Westminster (ibid. 829) seems definitely to have 
treated jurisdiction as a separate and additional privilege. 
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place in English life at the moment of the Conquest, and by the 
thirteenth century something like a quarter of the English hundreds 
must have come, some in fee, but more by lease in farm, into the 
hands of great feudatories. 

Sake and A second form of private justice, though still justice by royal 

soke grant, may be traced in record to Cnut. This is the grant of sake 
and soke, together with the special justice over thieves caught red- 
handed known as infangentheof, which may itself have been new 
in the tenth century. Cnut has convicted himself of conferring 
rights of justice upon his subjects, for his ordinances tell us that he 
will rarely give the pleas of the crown to any subject, except to 
do him special honour.* Soke or seen means suit, among other 
things suit of court, but also suit in other matters. There is fyrd- 
socn and ship-socn, fold-socn, and so on, and the sense seems to be 
that of rendering any custom to the centre to which it is due. It 
is, no doubt, this soke of customs which we find at the beginning 
of the eleventh century.^ Sake, on the other hand, is the Germanic 
sachcy a cause or plea, and definitely confers jurisdiction when 
granted, and the right to hold a court.^ What that jurisdiction was 
we are never told directly; perhaps all such causes as pertain to 
wer and wite, which, in turn, should mean the old law of personal 
violence, such as gave rise to the feud, including theft,^ but ex- 
cluding all the newer categories of justice, which were construed 
as touching the king and withheld as cynges gerihta. It was probably 
felt that such matters as were emendable by compensation between 
kindreds scarcely touched the common interest or the king’s, and 
might be left to be settled within the lordship. Justice in actions 
for landed property, which the immunity of sake and soke un- 
doubtedly carried, would no doubt come under the same principle 
for it was a maxim of eleventh century law that matters concern- 
ing the custom of any district should be judged by the peers of 
that custom and not by strangers. But though the social outlook 
of the day may have made such rights unobjectionable, there is 

1 II Cnut, 12. 

2 E.g. in Wulfric’s will. D. Whitelock, Anglo-Saxon Wills, xvii. a.d. 1002- 
1004. 

3 J. M. Kemble, Codex Diplomaticus, 813 : Cum sacha etsoche . . . ordel et oreste. 

4 Probably because “sake and soke and infangentheof ” always went together. 
Cf. Domesday Book, ii. 401B, where the abbot of Ely claims a case of theft 
on the ground of holding sake and soke. 
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no reason to suppose that they could be assumed as the preroga- 
tive of lordship or without royal hcense. 

How soon the royal grants began we cannot say, though we 
have given reason to think that they are not older than the tenth 
century. Before the reign of the Confessor sake and soke was given 
by writ only, and not by charter, and our oldest writs are those of 
Cnut.* Nor can we be sure how completely a grant of soke freed 
the land and the men upon it from suit and other obHgations of 
shire and hundred, and specifically from that obhgation of frank- 
pledge which, at some period or other of the eleventh century, 
was coming into being, and was closely associated with private 
justice. On the whole, Domesday suggests that a man under the 
soke of a lord was freed from suit to the hundred, and several of 
the Confessor’s grants of sake and soke are accompanied by quit- 
tance de hmdredis et scJiiriSy^ which must surely mean freedom 
from external suit. The commonest immunity of the medieval 
manor was that of holding a private view of frankpledge, and 
when the proctors of the crown examined the counties in the 
inquiries De Quo Warranto of the first three Edwards, there were 
many landholders who based their claim to the view upon their 
right of sake and soke,^ or on such quittances from shire and 
hundred as were given by the Confessor.'* Of the franchises of 
immunity from the view which riddled England in the Middle 
Ages, a great number are known to have been created by post- 
Conquest charters, and some arose by the neglect of the sheriff to 
exercise his right of view; but if frankpledge was already existing 
in the reigns of Cnut and the Confessor, we need not dismiss the 
possibility that it was a corollary of sake and soke, and part of a 
substantial growth of immunity, both judicial and administrative, 
in the last half-century of Saxon history,^ 


Thus aristocracy and franchise are increasingly the marks of 

^ The earliest being by Cnut to Christchurch, Canterbury; a.d. 1020* 
J. Earle, Land Charters, 232. One writ of iEthelred survives. J, M. Kemble, 
Codex Diplomaticus, 642. 

2 J. M. Kemble, Codex Diplotnaticus, 817. 

3 Placita de Quo Warranto, pp. 21 1, 244. The king’s proctors denied this on 

occasion. ^ Ibid, 290. 

5 As in Essex, where certain tenants “were so free that they could sell their land 
where they would, and the soke and sake with it” (Domesday Book, ii. 59A). 
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later Saxon history, and, while the common freeman is not dis- 
franchised, he is thrust into the background, required to act by 
representatives, and often subjected to the court of an immunity. 
He attends the folkmoots when the law needs him, or when he is 
specially concerned. Nevertheless, this growth of the aristocratic 
principle in the courts is compatible with conservatism in many 
spheres of the law, and apparently has little tendency to bring 
England into line with the movement towards feudaUsm which 
was developing in the empire of the Franks. More than any other 
side of English Hfe, the growth of the English land system from 
iElfred to the Conquest leaves the impression of a very remarkable 
blend of insularity and adaptabiHty. In common with many of 
the Germanic codes the laws of the EngHsh contain no complete 
Growth of statement of the custom of landright. It was known to all, needed 
land-law written record, and was spoken by verbal memory in the 
courts. What we know of it comes from charters which record 
only speciahzed forms of land-holding, and from the few records 
of sale, and formulae of pleading which have survived, and from 
Domesday Book. Bearing in mind the nature of the feudal 
practice which is to be grafted upon England after the Con- 
quest, the distinctive fact of Saxon custom is that it is governed 
by the notion not of dominium but of property,^ and almost 
entirely by the right of individuals. In some remote past the 
EngUsh may have shared with their German cousins a system 
of joint family holding of land, related groups maintaining an 
undivided birthright and cultivating the soil cooperatively. If 
so, the joint family must have lost its unity long before the 
migration. In Britain the only Emit upon individual property 
is the rule of equal partition among heirs, which preserves the 
joint birthright of the stock of descent but expresses it in every 
generation by allotting an equal part of the inheritance to each 
of the heirs, with right to give, sell, and bequeath. Sometimes 
under the name of gavelkind, sometimes passing unnamed as local 
custom, this archaic rule was universal in Kent, common in East 
Anglia, and sporadic in part of the East Midlands, the West, 
Essex, and Sussex. The Borough EngUsh of the south -coast 

I More properly, a presumptive right in the possessor (F. Pollock and F. W. 
Maitland, History of English Law, i. 57), for which “property” is used in this 
section. 
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manors may have been a debased form of gavelkind,* but it is 
unlikely that gavelkind ever predominated in the purely Mercian 
and West Saxon settlement of the Midlands — it may well have 
reflected a difference of race — and there impartible descent may 
have been the rule from the earUest times. However that may be, 
landright everywhere seems to have shared the free right of ahena- 
tion which prevailed in gavelkind if we may trust the few instances 
of gift in the spoken forms of ancient custom which have been 
recorded for us.* By the tenth century all Saxon landright seems 
to have been unbound by entail, except where a special deed of 
Umitation had determined its descent, or where, as upon certain 
parts of the church lands, a customary prohibition against aUena- 
tion was observed. Whether partible or impartible, all land held Folk-land 
by the ancient rules of inheritance was subject to action and 
defended in the folkmoots by the process of oath and ordeal, 
which was in itself part of landright. The property held in it, the 
right of inheritance, of gift and so forth, together vpth the forms 
of pleading appropriate to it, were that part of folkright which 
related to land. At least over a period of years at the end of the 
ninth and the beginning of the tenth centuries, land held in folk- 
right seems to have been known as folk-land.^ 

This main stock of English land-law came, no doubt, from Book-land 
Germanic custom, and the greater part of the land was held in 
folkright, though, since ex hypothesi it passed by verbal transfer, 
we know Uttle of it. But, imposed upon this Germanic foundation, 
was a foreign landright of Latin and clerical origin, which made 
land the subject of gift by hoc or charter. At the time when 
charter grants were first made, perhaps in the age of Theodore, 
perhaps from the time of the conversion, the choice of written 
gift may in part have been dictated by the fact that it conveyed 
perpetua et libera haereditas, by which was meant — ^rather oddly — 
the right to give, sell, or devise, but this motive can only have 

* It preserved the gavelkind rule of reserving the house and hearth to the 
eldest son, and in many cases enjoyed the security of gavelate, and gave the 
kin the prior right of purchase which is known as retrait lignager.]. E. A. JollifFe, 
Pre-Feudal England^ pp. 79 et seq, 

2 Cf. the Peterborough gifts and sales made in the hundred court with verbal 
guarantee (Jestermen) and wimess, but without charter: W. de Gray Birch, 
Cartularium Saxotticum, 1128, 1130. Thev are of the late tenth century, 

3 Cf. F. W. Maitland, Domesday Book and Beyond, pp. 244-258. 
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been operative if, at that early period, rights of kindred and bind- 
ing rules of descent hampered the free aUenation of the paternal 
inheritance. In later days the charter usually gave rights of legal 
immunity, but in the early grants it is rare that more than simple 
landright should be conveyed. Certainly the most distinctive 
quality of book-land, chartered land, was that it was especially 
under the protection of the king, the witan, and the church, that 
the charter promised damnation to those who broke its terms, and 
that it could not be called in question in any lower court than the 
witenagemot.* Folkright in the folkmoots, bookright in the 
witenagemot before the king and the bishops, whose authority had 
instituted it, seems to have been the rule of law, and, when chal- 
lenged, the holder by book had the supreme advantage that the 
production of his charter, backed by a competent oath, was 
sufficient tonuUify all further question. The two forms of property, 
therefore, were distinguished from each other only by differences 
of authority, pr of procedure, sanction, and venue, and holders 
by charter clung to their bookright century by century mainly 
because of the strong legal defence that it afforded them. In his- 
torical times the holder of folk-land seems to have been no less 
free to dispose of it, possessed of no less absolute property, than he 
who held book-land. We are brought, therefore, to conclude that 
in the tenth and eleventh centuries the Saxon land-holder was free 
both from customary rules such as may have prevailed in a remote 
past, and from the manifold restrictions upon tenant right and 
lord’s right which were the essence of feudal dominium. The Saxon’s 
right was, in short, not tenure but property.^ 


The free right of book-land and folk-land had, no doubt, its 

* J. E. A. JollifFe, “English Book-right”, English Historical Review, vol. 1 . 

* Norman scribes, faced with the contrast between the feudum and English 
book-land, imported for the latter the Continental term alod. This was used 
more loosely in the eleventh century, but had originally denoted die paternal 
inheritance of the freeman, the German fret eigen as opposed to beneficium, 
or even to land acquired by gift. In equating juod with book-land the Con- 
tinentals were, no doubt, seizing upon the phrase in aeternam haereditatem in 
hoes. Instituta Cnuti, 46. Carta alodii ad aeternam haereditatem, and the Norman 
translation of Cnut’s laws known as the Instituta Cnuti (I Cnut, ii), si 
liberalis homo, quern Angli thegen vocant, habet in alodio {id est hocland) suo 
ecclesiam. Cf. also II Cnut, 13. i). In Domesday throughout the south-eastern 
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advantages. It had, however, one serious drawback: gifts had to Drau^ 
be made outright, and therefore without conditions. The lord who ^ 
wished to reward his man or retain a material pledge of his faith- 
fulness could only do so by creating a right of property in the property 
donee as free as his own. This fact the formula of the charters 
reflects accurately by specifying that the land transferred has been 
given not on condition of future service but in reward for past 
service done. The feudum, the quintessential achievement of 
feudalism, provided a via media by which the giver could set up 
a dependent and heritable dominium in the donee, while himself 
retaining a parallel dominium in himself and his heirs. This bound 
the heirs of both parties to behave towards each other as lord and 
man in perpetuity, and at once rewarded the servant and secured 
the service and fealty of his descendants. The device of the fee the 
Saxons had not, nor by the date of the Norman Conquest is there 
any sign that they were on the way to acquiring it; nevertheless 
from very early times precisely the difficulty that the feudum was 
designed to solve was felt in England. If our estimate of the land- 
right of the gesiths of Ine is correct, they passed out of history 
because they had no property or inheritance in their lands, and 
their lords would not, or would but rarely, accord it them. Bede 
tells us how they tried to get permanent ownership by posing as 
founders of monasteries, begging land from the king for that 
purpose, and if the abuse had not been checked the recurrent 
demands of generations of landless warriors exacting estates from 
the terra regis would have left the fisc bankrupt. 

The case of that equally great landlord, the church, was even 
more difficult. Over a large portion of their lands, bishops, abbots, 
and monks had not the same right of free alienation as the layman. 

Every see had its permanent endowment de episcopatUy every 
monastery its lands de abbatia, de victu, or de vestitu monachorum, or 
the like,* and these were often ancient bequests, which by conven- 
tion or rule could not be broken away from their sacred pur- 

countics, though not consistently, perhaps, alodium is used to denote the free 
English land-holding. It also occurs in certain charters conveying the dependence 
of thegns to the churches of Canterbury, thegen being Latinized aloaiarius^ no 
doubt as one whose normal holding was in bookright. 

I Domesday Book, i. 65B: Haec sunt de victu monachorum , . . qui tenuerunt 
T,R.E, non poterant ah ecclesia separari. Ibid, i. 13 5A: Hoc manerium tenuerunt Hi 
kigni . . , et vendere potuerunt. Hoc manerium non est de episcopatu. 
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pose.* They formed the ^r/«flor consohdated fund of land for the up- 
keep of the necessary services of the community or see.* Moreover 
the great church estates were larger than most others, and might 
reach the dimensions of a province. They needed the services of 
laymen as administrators and protectors. Like others, they needed 
ready money, but they could not, as did the king and the magnates, 
reward the services of laymen by an outright gift of land. With 
perhaps the greatest need of all to render their resources liquid, 
they alone were restricted in their right to ahenate. Consequently, 
we find them testing the resources of the law, seeking to render 
more elastic the rigid property of their lands, and producing a variety 
of experimental relations which keep the letter of inalienability, 
but approach, though they never realize, the device of ^efeudum. 

The laen Thelaen, or praestitum, tlie outstanding example of this, was arrived 
at at the latest very early in the ninth century,* when the see of 
Worcester, and, no doubt other religious houses, was making use 
of it. It was precisely what its name implies, a loan of land, usually 
for a term of three lives. Since it did not give property it could be 
granted on condition of service. At the end of the tenth century 
Bishop Oswald of Worcester was making loans of from one to 
five hides for three or five lives in return for an oath of general 
obedience,"* and service of acting as bishop’s messenger and travel- 
ling escort which he called lex equitandi, “riding custom”, and 
which probably gave the name radknight to the recipients. These 
loans could not be construed as alienation, a strict check was kept 
on their terms of lives, and Oswald informed the king of their terms 
in a well-known letter,* so that Eadgar as patron of the church 
might know that no improper ahenation was taking place. So, 
during the two hundred and fifty years through which we can 
trace it, the loan shows no sign of becoming hereditary: the 

* Thus, Coenwulf of Mercia, in endowing Winchcombe, ordained that no 
grant for more than one life should be made from the monastery lands. J. M. 
Kemble, Codex Diphmaticus, 323. 

2 Domesday Book, i. 67B: De eadem terra tenuit Aturic . . . unam hidam . . . ea 
conditione ut post mortem ejus rediret ad aecclesiam quia de dominicajirma erat. 

* J. M. Kemble, Codex Diplomaticus, zyg, 303, 315. 

Ibid. 1287: Quamdiu ipsas terras tenent in mandatis pontijicis humiliter . . , 
perseverare: to observe the commands of the bishop with humdify as long 
as they shall hold the said lands. This is not the hold-oath of a vassal, but an 
official’s oath of obedience in his office. 

* Loc. cit. 



TERRITORIAL NEIGHBOURHOOD AND LORDSHIP 


77 


Domesday survey records the dependent estates of Worcester still 
carefully denoted as praestita not to be renewed without the 
bishop’s leave.* One modification alone shows that it was a form 
of holding hardly secure enough to attract the type of men the 
churches desired, and this came to fill a useful niche in English land- 
law. Bishop Oswald himself made general the practice — ^he did 
not invent it— of giving greater stabihty to the laen by granting 
the recipient a book, while stiU preserving the reversion of the 
land to the see at the end of the allotted term of lives. To this end 
he issued charters converting laen-Iand into book-land for a period Gifts for 
only,^ borrowing the Hteral form of the diploma of gift, and € 
creating a legal chimaera which, as he himself puts it, conveyed ” 
‘‘eternal inheritance for three Hves’’.^ This did, in fact, produce a 
kind of holding which carried a condition of service, lodged a 
more effective right in the holder, gave him the paramount advan- 
tage of pleading by bookright, and yet secured ultimate reversion 
and avoided aHenation. Thus, by a roundabout way, some of the 
advantages of thcfeudum were secured and the see was enabled to 
carry out something which had roughly the effect of an enfeoff- 
ment. The device was a clumsy oAe, but it had some success in the 
absence of a purer legal concept. The pretence of “eternal inherit- 
ance” being soon dropped, other churches^ and even the king are 
found making gifts by book for a term of lives even up to the 
Conquest.^ Such holdings, no doubt, underlie many of the un- 
explained restrictions upon those Domesday land-holders of King 

I Domesday Book, i. 172B. 

^ F. W. Maitland, Domesday Book and Beyond^ pp. 310-318, considered that 
the laen was the natural forerunner of the feudum and formed a link between a 
rudimentary English feudalism and that of the Normans. This was not so, for 
up to 1066 the laen showed no sign of becoming hereditary or of developing 
along the lines o£ the feudum. It had remained stationary for more than a century 
and a half, and probably for even longer as far as England was concerned, for 
laen grants can be traced back into the ninth century. 

3 J. M. Kemble, Codex Diplomaticus, 617: Oswald . . . bocath Eadrice his thegne 
. . . swa swa he aer haefde to lanlande, Cf. also ibid, 651. 

4 Ibid. 586: Perpetua largitus sum haereditate, et post vitae suae terminum duobus 
tantum heredibus immunem derelinquat: I have granted in eternal inheritance and 
after his life he may leave it freely to two heirs only. 

5 Domesday Book, i. 72A: Toti emit earn T.R.E. de aecclesia Malmesburiensi 
ad etatem trium hominumt et infra hunc terminum poterat ire cum ea ad quern vellet 
dominum: Toti bought from the church of Malmesbury for a term of three Uves 
in King Eadward’s day. Within that term he could go with it to any lord he 
liked. 



78 FROM REIGN OF .ELFRED TO NORMAN CONQUEST 

Eadward^s day^ who could not “go with their land’^ though 
others were no more than laens by verbal agreement.^ They are a 
striking proof of the incapacity of the EngHsh to develop the 
theory and practice of feudalism, since, advancing from the same 
point — the praestitum — which was the origin of the Frankish 
feudum, the English made scarcely any progress at all, and had to 
be contented with producing an illogical and contradictory blend 
of the laen and the alod, the conflicting elements of which were 
never properly reconciled, and certainly never acquired the clarity 
of feudal tenure. 


Absence therefore, we are concerned with the technical form of law, 

offeudaU we can say that England had not arrived at the feudum by 1066. If 
^ it be thought that this is a fact of antiquarian rather than historical 
interest, it must be answered that, because the English had not the 
fee, they also had not feudalism. There seem to have been three 
principal ways of land-holding in England of theeleventh century, 
by bookright, by folkright, and by laen.^ Of these three ways of 
land-holding not one could create a permanent link between the 
component parts of any accumulation of property such as made 
the Norman honour indissoluble, nor bind the heirs of any lord 
and those of his vassal to each other through an indefinite future. 
In English law, unless there was specific limitation by will, no 
inheritance bound the inheritor,^ whether in land or in lordship. 
Though Domesday speaks of the Honour of Bristric, the Honour of 
Wisgar, it is a misuse of terms, for the Norman honour had per- 

1 J. M. Kemble, Codex Diplcmaticus, 1170, 1231. 

2 Domesday Book, i. 66b: Tres hidas vendiderat abbas cuidam taino T.R.E, ad 
etatem trium hominum, , , , et postea debebat redire ad dominum: the abbot sold 
three hides to a thegn for three Hves in King Eadward’s day . . . and after that 
term it ought to return to the original lord, 

3 Ibid. i. 25 7A: Edricus tenuit de Episcopo et non poterat ah eo divertere quia de 
victu suo erat et ei prestiterat tantum in vita sua: Eadric held it of the bishop and 
could not depart from him because it was de victu suo and he had loaned it to 
him for his life only. 

^ The generation of ^Elfred tried to do something to remedy this defect by 
giving a right to entail book-land. iElfred legislated with that intention (TElfrea, 
41), and took advantage of the law in his will (J. M. Kemble, Codex Diplo^ 
maticus^ 314), and his contemporary, Burhred of Mercia, adopted the same 
practice Ubid. 299), but the right was never reasserted in later reigns and seems 
to have fallen into desuetude. 
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manent existence, and the lands of any Saxon, however great, 
were no more than a casual grouping, inherited, bought, given by 
the king or others, commended to him by his followers at their 
own will and pleasure. Not only might they be dispersed within 
the owner’s lifetime or by his testament, but they habitually were. 
The Englishman was, therefore, devoid of that dynastic sense 
which drove the feudatories of later days to project their ambitions 
into the future, scheming always to safeguard a dynastic estate and 
to augment it. The Saxon land-holder bestowed his lands at death 
not as a dynast, but so as to complete his own life, save his own 
soul, and satisfy his love for those whom he had known in his Ufe- 
time. There was no leaning towards primogeniture in bequest, for 
there was no enduring unity, and no law which bound the future. 
Great accumulations of land and lordship rose and were dispersed 
within a Hfetime, as was that of Wulfric, “thegn and dear to the 
heart of King Eadred”, whose great estate of lands in Berkshire, 
Sussex, and Wiltshire were so broken after his death that they 
were in twenty-eight different hands in the days of the Confessor, 
or that of the Lady .iEflaed, who willed her lands to the king and 
to nine different reUgious communities. 

Because of this brittleness and impermanence in the higher strata 
of Saxon land-holding, no typically feudal poHcy develops, 
no leagues of nobles, no specifically feudal reaction against the 
crown. Throughout the whole Saxon period there is nothing 
that we can call a feudal rising. So the omission of four words 
— in feodo et haereditate — from the formulary of Enghsh land- 
law went far to determine the whole history of the later Saxon 


The form taken by the English law of property was, therefore, Lordship 
the greatest factor in determining the evolution of social relations, v 
It is direcdy reflected in the relation of lord and man. In the absence*' 


of dependent tenure lordship was not feudal. There was, of course, 
no homage, that is to say, no oath or ceremony acknowledging 
dependent tenure and promising faith and service as from a given 
tenement and in virtue of it. A form described as “bowing’’* to the 
lord, the commendatio of Domesday was gone through and an oath 


* Mid poem monmm 5 ’e him to gebugon. Anglo-Saxon Chronicle, 901A. 

Ic wille ^at ^Ifiich Modercope mot bu^an to ^0 tweyen abboten at seynt 
Eadmunde and at sancte jEtheldrcde, J. M. Keuible, Codex Diplomaticus^ 877. 
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was sworn to be in general faithful or hold, from which comes the 
common term hold-oath * for what was later called the oath of 
fealty. The characteristic phrase of the formula is the promise to 
“be hold and true to N., loving all that he loves and shunning all 
that he shuns’ \ The hold-oath does not create the dependent 
tenure of feudal land. The advantage to the man was still, of 
course, the acquiring for himself and his property and dependents 
of the protection of the lord’s mund,^ and his maintenance in the 
courts. The lord could take his man’s cause upon himself and plead 
it in the courts in his own person,^ and there are many signs in the 
codes that lords were ready and able to save their men by force 
and guile from due process of law.'^ Such advantages were, of 
course, mutual. We are apt to think that a lord’s one motive to 
increase his following must be economic, to estabUsh a title to 
other men’s lands, to get more rent and agrarian service. That is 
not so in the eleventh century. With many impalpable advantages 
of social prestige and security which we can no longer fully 
appreciate, man and lord could be of very solid use to each other 
at law. Maintenance, later the object of many denunciatory 
statutes, was still the motive force of legal procedure. The family 
had “maintained” its kinsmen by oath, warranty, and witness, 
and, as the family’s obligation in such matters declined, the indivi- 
dual found himself still dependent upon the opinion of a court of 
neighbours. A trial which point by point judged by the public 
estimate of the parties, and required them to be backed by men 


* Swerian, i : Dus man shall swaigcan hylda^OiS. 

2 D. Whitclock, Anglo-Saxon Wills, xvii. Wulfric {circa 1006) requests that 
iElfhelm shall be mund to his daughter and to the land he leaves her. 

Domesday Book, i. 32B: Potuit ire quo voluit sed per defensionem sub abbatia se 
misit: he could go where he would, but for his defence he put himself under the 
abbey. Leges Henrici Primi, 61. 17. D.B. i. 137B: Postea ad Wigotum se vertit pro 
protectione: afterwards he commended himself to Wigot for the mund. Ibid. i. 58A: 
Potuit ire quo voluit sed pro sua defensione se commisit Hermanno Episcopo: he could 
go where he would but commended himself to Bishop Herman for his defence. 
Mundbyrdnis is still the term for lordship in the Confessor *s reign. J. M. Kemble, 
Codex Dwlomaticus, 829, 8*55, etc. 

3 For all capital causes a man might claim stay of process until his lord could 
appear on his behalf. 

4 Cf. Domesday Book, ii. 401B. Brungar was under the jurisdiction of the 
abbot of Ely, but was the man of Robert fitz Wymarc. Stolen horses were 
found in Brungar’s possession, but Robert conferred with the abbot and no 
charge was maoe.. 
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who were willing to swear to their right, put a premium upon 
good neighbourship, and still more upon good lordship and faith- 
ful vassalage.* It was for this that in even later generations the 
greatest men of the realm bound their men to legal maintenance 
in the charters of their tenures.^ 

The incurable Gallicism of Domesday is such as at first sight to Dependent 
give the impression that conditional tenure existed in the days 
King Eadward. The jurors were required to give an account of the 
state of vassalage and lordship. Whether the phrase was put Domesday 
into their mouths by their inquisitors or occurred to them spon- 
taneously, they tell us that a vast number of Englishmen held de 
or sub ^ Rege Edwardo, and that an almost equal number held of 
bishops, earls, and lesser men whom we can often identify as king’s 
thegns. In Norman legal speech the tenet de should denote tenure 
and point to a joint tenant’s and lord’s dominium in the soil,^ and 
probably when used of the tenant of William’s day it usually does 
so, but a very little examination of Eadward’s men will show that, 
used of the vassals of his day, it stood for a less real and more personal 
tic, that of commendation by the hold-oath. We find that there are 
a vast number of men in the South-West and East^ who hold de 
Regey^ or de or sub some lesser magnate, and yet are so free that 
they “can sell their land where they will”, or “go with their land 
where they will”, are liberi homines,'^ or “can become any man’s 

* J. M. Kemble, Codex Diplomaticus, 328; II Cnut, 30. i. 

^ Cartularium Monasterii de Rameseia, iii. 260: Tali pactOy quod tarn ipse^ quam 
heres suns . . . totam terram Sancti Benedictiy pro posse suOy in omnibus de*endat 
placitisy uhicunque opusfuerit: on these terms, that he and his heir shall defend the 
whole land of St. Benet with all his power in every plea. 

3 To hold sub or de seem to be equivalent, the former being a variant ex- 
pression in the East Midlands, Hertfordshire, Buckinghamshire, and East 
Anglia. 

4 Cartularium Monasterii de Rameseia, i. 141: Et eadem terra est de Jeudo 
ahbatis Ramesiae et Stephani Deseschalers, qui de abhate earn tenet (T.R. 

Henry I). 

s The tie of lordship is rarely recorded in Northumbria. It is likely that the 
West Saxon kings had little lordship there, for even in the South commendation 
to the king, not as monarch but as lord, was, of course, voluntary. Thus Swegen, 
though a subject, came to Eadward, and “promised that he would be his man” 
(Anglo-Saxon Chronicle, 1049c). 

6 Domesday Book, i. 144A: Hoc manerium tenuerunt duo fratresy unus homo 
Ulfi et alter homo Edde\rae. Potuerunt dare et vendere cui uoluerint Ibid. i. 170A: 

CUfton tenuit Seuuinus . . . de Rege Edwardo et poterat ire cum hac terra quo volebat. 

7 This seems to be the meaning ofjitit liber homo or tenuit libere, at least in 
the South and Midlands. Ibid. i. 248B: three men held Little Sandon, duo eorum 
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man”,* according to the formula used in the coimty in question. 
They are commended, but can undo the act of commendation.^ 
Occasionally the record is more exphcit, and we can see how 
tenuous is the tie of lordship, and how easily loosed at the vassal’s 
wiU: “Alric holds half a hide now. His father held it of King 
Eadward, but Alric himself has not sought the King.” ^ The son 
has not felt the bond worth renewing and has let it drop, but he 
still holds the land. Another has taken the contrary course: 
‘‘Tori’s father held the land T.R.E. and could go where he would, 
but to get protection ” — pro sua defensione — the old to hlaford and 
to mundbora — “he commended himself to Bishop Herman, and 
Tori has done the same to Bishop Osmund”."* Sometimes we 
can see the owner exercising the right of ahenation which such 
formulae imply: “BoUe held Windrush and could go with the 
land where he would, and he gave it to the abbey”.® 

Not to have tlie right to dispose of land is comparatively very 
uncommon. Buckinghamshire, for instance, is almost entirely 
under ecclesiastics and lay magnates, or under their homines, and, 
almost without exception, the latter can sell their lands where they 
wiU. Staffordshire, similarly, is monopoUzed by freemen who can 
sell their lands. In Cheshire they are largely preponderant, and in 
Sussex there are only a sprinkling of instances to the contrary. 
Moreover, familiarity with Domesday leads one to suppose that 
where it is silent we have to deal with some king’s thegn or other 
notable whose freedom is too well known to need comment, often 
the general antecessor of the Norman tenant-in-chief. Usually we 
can assume that freedom to aUenate was possessed unless there is 

Uheri fuerunt. Wicstui cum terra discedere non poter at. Domesday Book, i. 31 a; 
Bromley: Quattuor ex his hidis fuerunt Uherorum hominum qui de Alnod secedere 
potuerunt. There are exceptions, usually in East Anglia and near by, but there 
the notion of “freedom” is confused by that of freedom from certain customs 
such as foldsoke, and by the need of drawing a contrast with the prevalent 
holding in socage. Cf, Ibid. ii. 59B. 

1 Ibid. ii. 119A, Thetford: Alii omnes poterant esse homines cujuslibet. 

2 Ibid. ii. 47 b: Quidam Uber homo erat commendatus Roberto . , .et poterat ire quo 
vellet. It would seem that to contract a new vassalage a. man would have to 
get his late lord’s clearance of good-conduct (II Edward, 7), but III ^Ethelstan, 
4 shows that the lord could not refuse it without convincing cause. 

3 Ibid. i. 50B. Sometimes the son had forgotten, or never known, to whom 
his father had been commended, so purely formal might its nature be in some 
instances. 

4 Ibid. i. 58A. 5 Ibid. 165B. 
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explicit record to the contrary.* To be tied in landright to a lord 
was, therefore, an exception, though one shared by perhaps five 
per cent of the manorial land-holders of England, of whom 
Domesday records non potuit vendere, non potuit recedere, and the 
whole trend of the Survey suggests that these tied estates were 
not dependent tenures held in perpetuity after the manner of the 
feudum, but land not really in the ownership of the immediate 
occupier, being granted to him for a period or for Hfe only,* as 
farm from clerk to layman, by some special contract, or, most 
commonly of all, by laen or gift for a fixed term of hves.* Such 
holdings are found, for the most part, about the demesnes of the 
church and the great units of terra regis, or great lay manors. 

Thus, Old EngHsh land-law governs the custom of lordship, 
starving it of the sod of feudalism and confining it to a purely 
personal basis. That rigidity which provided no other alternative 
to the lord but the giving of land outright or the granting of 
temporary possession, prevents the assimilation of the tie of lord 
and man to that of dominus and tenens, and especially of that form 
of it in which a parallel dominium in the soil is held by both lord 
and tenant in a perpetuity of interdependence. In short, it bars the 
way to tenurial feudaHsm. 


If we try to pierce below the stratum of the substantial land- Lordship 
holders we can say Httle with certainty. Beneath the uniformity of 
bookright there are many Englands, for each of the old kingdoms 
has maintained its ceorhsh custom. It is virtually impossible to 
answer the old question as to the freedom or imfreedom of the 
eleventh-century peasant. There can be no one touchstone of 
freedom, such as the Angevin courts applied, to which Deira, 

* No details of lordship are given in Yorkshire and Lincolnshire, but wills 
show the right of free alienation by gift or exchange. D. Whitelock, Attglo- 
Saxon Wills, p. 95. 

* Domesday Book, i. 136B: Hanc terrant remit Godwinus de Ecclesia Sancti 
Petri. Non potuit vendere, sed post mortem ejus dehebat ad ecclesiam redire. Sometimes 
they were held by manorial servants. Ibid. i. 47A: Wenesi tenuit de Rege Edwardo 
. . . sicut antecessor ejus tenuit quijuit mediator caprorum. Non potuit se vertere ad 
alium dominum. Ibid. ii. 41B: Unam hidam quam tenuerunt ii servientes Wisgari . . . 
Neepoterant abire sine jussu domini sui. 

* Ibid. i. 257A: Non potuit ab to {Episcopo) divertere quia de victu suo erat et el 
proestiterat tantum in vita sua. 
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Bemicia, Mercia, East Anglia, Essex, Kent, and Wessex, will react 
alike. One thing only is clear, that the English peasantry moved 
across the line of the Conquest in every variety of dependence and 
independence, status, and relation to the state. Constitutional 
history can do no more than take note of this variety as the basis of 
its treatment of law and adrpinistration. Lordship over peasants 
settled upon the land of great men had by the tenth century some 
quahty which made it different in kind from normal lordsliip, 
more real and enduring. In relation to the men upon his estate the 
lord was already the land-rica.' Both the name and the institution 
of the manor are lacking, but the law of the estate is coming to be 
thought of as something different from folkright.* Even by the 
reign of ^Elfred, the ceorls of Wessex could be given no higher 
status than the Danish frcedmen when a common standard 
between the ranks of the two peoples was sought,^ and in the 
Midlands the manorial records of the Middle Ages reveal a con- 
siderable proportion of villages whose cultivators have no land- 
right apart from their lord, who cannot leave the estate, and whom 
the law reckons as unfree. The persistence with which such masses 
of landright preserved their unity, and were transferred from 
owner to owner unbroken, suggests that even in the Saxon age the 
Midland cultivators were involved in a lordship which could not 
be shaken off, and perhaps had forgotten that the possibility had 
ever existed. 

Decline of We need not think that the Saxon lord enjoyed a feudal right 

tlte ceorl over his peasants which in liis own acres and for his commended 
men was not yet imagined. There were principles in EngHsh law 
which would in themselves suffice to keep the men of the town- 
ships immobile, though such principles had yet to be fused into a 
conscious rule of servile tenure. Precisely in that part of England, 
Mercia, and central Wessex, where villeinage was the rule in later 
days, the open fields, the interlocked tenements of the village, and 
the common ploughs, made the agricultural community almost 
indissoluble, and the greater number of such communities were 
under a single lord who was also its greatest proprietor. So early 

I IV Eadgar, 8 . r, VIII i^thelred, 8 . 

a Gerefa, i: Se gerefa sceal aegtfaer witan ge hlafordes landriht ge folces gerihtu: 
a reeve must know both the custom of his lord’s land and folkright. 

3 jElfred and Guthrum’s Peace, 3 . 
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as the seventh century we know that the ceorl who had no land, 
but settled upon a gesith^s land as a gebur, was a common social 
type,* and a document of the eleventh century^ shows the geburs 
as one of the two principal classes of the cultivators, still without 
landright of their own, and paying for a lord’s loan of land and 
stock by labour. It would be rash to say that all those manors 
whose courts in the Middle Ages denied a heritable right to their 
villeins derived their custom from the geburs of Saxon England, 
but they were fewer than is commonly supposed, even in the 
servile Midlands, and the strength of peasant right of inheritance 
in such widely scattered lands as those of the churches of Win- 
chester shows that the West Saxon ceorl had much of freedom to 
bequeath to his villein descendants. Continuity of lordship and 
commendation from generation to generation is likely to have 
been most common with the peasantry. It was perhaps almost 
universal in the Midlands, and might easily harden into an obliga- 
tion where the lordship sought was that of the one man of standing, 
whose landright was the greatest in the community, and whose 
power was an ever-present reality. Fealty sworn generation by 
generation would easily become a necessity and a rule. A twofold 
origin, in grants made to landless men, and in commendation by 
ceorls who had landed right and inheritance but needed protec- 
tion, may well be a sound analysis of the lordship of the land-rica 
over his peasantry, if we allow for that loss of the fine edge of 
definition which may come to unwritten right transmitted by 
memory and exercised in community under the shadow of social 
and material power. 

The Domesday term villams, which the surveyors scattered far The vil- 
and wide over the peasantry of England, seems to have borne 1^**^ 9f 
little or no relation to its use in the courts of the thirteenth century. 

It is applied equally to the men of Kent, where villeinage was non- 
existent, to the bondagers of the North with their heritable Tenant 
Right, to many of the comparatively free peasantry of East Anglia 
and Essex, and to every variety of customary holding in Wessex 
and Mercia. It ignores the nature of the landright and of the service 
due from the holding. In so far as it was applied consistently, it 
seems to have been a simple borrowing of the Saxon term tmes^ 
man, and to have denoted a holder of land which could not be 
> Ante, p, 20. * Rectitudines Singularum Personarum, 4. 
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detached from the manor, and whose holder appeared before the 
law as a member of the township for which the manor answered, 
or of which it formed a part. As with the more considerable land- 
owners, so with the cultivators, the crown is primarily interested 
in determining the outlines of the estates, whether this or that 
man can or cannot “go with his land where he will*’, and we are 
again brought back to the condition of the villams as bound to 
the soil on which he Hves and to its lord. This, no doubt, was a 
limitation far more widely spread than heavy service of labour or 
precarious landright, and would justify in a large measure the 
Domesday extension of the villeins. There is no doubt that Saxon 
England had come to treat the cultivators of each estate as a unit 
for administration where such estates were compact areas. In part, 
this practice was, perhaps, due to the emergence of the townsliip 
as the primary unit of administration in the tenth century, but, in 
addition, there are factors in the custom of lordship wliich may 
explain this restriction upon the mobiUty of the ceorl without 
appeal to any doctrine of servile tenure. Commendation was free 
to all and as free to be renounced as to be incurred, as far as the 
law went, but it had been hedged about with safeguards. From 
the time of iElfred, it had had to be made publicly, and in a public 
court. A man wishing to seek new lordship must notify the authori- 
ties both of the sTiire to which he is going and of that which he is 
leaving.^ Later law prescribed a clearance from the former lord, 
who must vouch for his man’s past conduct, and declare him free 
from all legal charges and claims such as might be frustrated if he 
left secretly.^ The crown, moreover, was using lordship as a com- 
pulsory guarantee of conduct. The lawless man, or the man who 
had no land and goods to serve as security, must be found a lord 
by his kin.3 “To go where he would”, always lawful for the lawful 
man, and easy for the commended man of property and clean 
record, might be a difficult matter for the man who had no land 
in his own right, whose stock had* been lent him by his lord, and 
who was of too low a station to have that weight and responsi- 
bihty which was required of the lawful man. Nor for a man whose 

1 The first administrative recognition of the private estate is, perhaps, that 
of iElfred, requiring the cognizance of the ealdorman -when a man leaves the 
boldgetale in which he has been serving. iElfred, 37. 

2 II Eadward, 7. 

3 U iEthelstan, 2. 
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past and future were enclosed within the fields of a single lordship 
would it have seemed desirable or even possible. We may well 
believe successive peasant generations abode under the same mund 
until change became unthinkable, and yet doubt whether the law 
held them adscripti glebae or had found for the peasant a ground of 
dependent tenure which it had yet to arrive at for commended 
men of higher status. If we deny feudalism among the magnates, 
we should need convincing evidence to find it in the community 
of the village, and of such evidence there is no hint in charter, 
custumal, or law. 

The terms upon which the Domesday villams, the Saxon tunes-- 
man, lived with his lord hardly concern the constitution. In East 
Angha the villani are not the principal stock of the peasantry. 
They are outnumbered by the sokemen, that is, by holders of small 
estates, who owe attendance to the hundred court, or to a lord 
who holds the immunity of sake and soke, and pay the miscel- 
laneous customs which are due to the king from the hundred. 
These have an acknowledged landright, and for the most part 
commend themselves as they will. The North has more villani 
than sokemen, but the manorial records of the Middle Ages show 
us that they were hondi or husbandmen, who, in contrast to the 
Midlanders, enjoyed much freedom of right and lighter service. 
The Kentings had a free landright by custom of gavelkind: they 
could sue in the king’s courts in the thirteenth century, and were 
lightly burdened, and, except for the absence of the right to sue 
by writ, a large proportion of the villages of Hampshire and 
Sussex had an almost equally free custom known as Borough 
English. The Midland counties and the middle South-West were 
the district of the most onerous villeinage, but even in the Mid- 
lands there was a proportion of comparatively free custom. This 
is the verdict of the charters, court-rolls, manorial surveys, final 
concords of the late twelfth and succeeding centuries, but it is 
contradicted by no evidence from the eleventh if the meaning of 
the Domesday villanus be rightly interpreted. 


It has seemed best to reserve the thegns to the end of our survey Thegnage 
of the community because their status is to be explained neither 
by vassalage, nor birthright, nor property, nor tenure, and because 
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attempts to treat them under one or more of those headings have 
led to confusion in the past, beginning from the moment when 
the Normans turned themselves to explain the society which they 
The king* s conqaticd and never fully understood. The king’s thegn has 
thegns already made his appearance once in Wihtraed’s law, once in 
Ine’s, and on a number of occasions in the Ecclesiastical History 
of Bede, where, as minister, he seems to be distinguished from the 
comes or gesith.^ The mark of his status is a higher privilege than 
that of the latter,^ and he is in some matters free from the common 
commitments of folkright. Royal patronage stands to him instead 
of kindred, for, like the priest, he can clear himself by his unsup- 
ported oath.3 In origin, therefore, thegnage is an office, not a grade 
of the folk — the thegn may be either twelfhynd or twyhynd ^ — and 
it keeps this character until the rules of the folk fade out of memory. 
There is no indication that its holders were at first numerous. A 
couple of ministri attest Wulfred’s charter of 674,^ one thegn of 
Caedwalla of Wessex appears in 653,^ and two attest a charter of 
Offa in 785.^ If attestation of genuine charters is to be the test, 
it is not until the reign of ^Ethelwulf that the king’s thegns begin 
to play an important part outside his immediate entourage,® and, 
though we must not place too much weight upon the practice of 
charter witness, it does indeed appear that the first great expansion 
of the thegnhood came with the military and political supremacy 
of Wessex. 

The title of king’s thegn may be applied to any official of high 
standing, but is especially used of the ministri below the rank of 
,ealdorman and in constant and active service, and above all of 
those in immediate attendance on the king’s person. We hear 

* Bede, Historia Ecdesiastica, iii. 14. The Anglo-Saxon translator renders 
miles as thegn and comes zsgesitk C£ also W. de Gray Birch, Cartularium Saxoni^ 
cum, 225, Cynewulf’s grant: Bican comiti meo et ministro, 

^ Ine, 45: Be burhbryce, Cyninges tfegnes tx scillinga: gesWcundes monnes land- 
haehbendes xxxv scillinga. 

3 Wihtraed, 20. 

4 III iEthelstan, Prologue: Omnes Centescyre thaini, comites et villani. J. M. 
Kemble, Codex Diplomaticus, 731, etc., “all my thegns twyhynd and twelfhynd”. 
Simeon of Durham. De Gestis Regum, ann. 884. The NorSleoda Laga, a 
Northumbrian text which betrays Celtic influence by allotting wergelds to 
each official rank, is the only pre-Norman code which gives the thegn a 
distinctive blood-price irrespective of birth {loc. cit. 5). 

5 W. de Gray Birch, Cartularium Saxonicum, 32. 

6 Ibid. 82. 7 Ihid. 245. 8 421 et seq. 
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of household officials, the disc-thegn,^ perhaps the pincerna or butler, 
who might also be an ealdorman, of hall-thegns, of bur-thegns,^ 
thegns of the king’s bower or chamber, who develop into the 
clerks of the Norman kings’ camera, horse-thegns,^ and hrael- 
thegns.* But, besides these holders of a working ministry about the 
court, there are other king’s thegns of whom we can only say in 
general, as our texts say, that they are “very near to the king’’,* 
that they have “a special seat in the king’s hall’’,* that they are in 
the Icing ’s sundermt, or personal service,’ that he pays them a wage 
at Easter.® In later days the decisive act in recognizing a newly 
made baron was to allot him a seat at the tables of the king’s hall, 
and authorize the Every of his own rations and those for the 
attendants custom allowed him in the palace. In all probability 
this would be the only tangible mark of the thegn’s status also. As 
having this recognized provision about the king’s person all the 
magnates, ealdormen, bishops, abbots, and the Hke were king’s 
thegns,* as well as those who had no other standing but the king’s 
ministry. 

Beginning as a court officialdom — ^and although their title and The king’s 
office never became legally heritable the king’s thegns were on 
the way to estabhshing themselves as a landed aristocracy by the 
middle of the ninth century. Principal links between the king and 
provincial administration, they were coming to have a foothold in 
the country as well as the court and to appear as county magnates. 

They were building estates of land upon the king’s generosity, 
and their value in local government made the crown anxious to 
fortify their landed interest, limiting their court attendance to one 
month in three and leaving them free for the rest of the year to 

* W. de Gray Birch, Cartularium Saxonicum^ 912. 

2 J. M. Kemble, Codex Diplomaticus, 572. 

3 Anglo-Saxon Chronicle, 897A. 

4 W. de Gray Birch, Cartularium Saxonicum, 912. 

5 II Cnut, 71. I. ^ Ge&inc^o, 2. ^ Loc, ciL 

8 J. M. Kemble, Codex DiplomaticuSy 314. 

9 Anglo-Saxon Chronicle, 897A, gives the king’s thegns who died in that 
year as the bishops of Dorchester and Rochester; the ealdormen of Kent, Essex, 
and Hampsldre; Eadulf, a king’s thegn of Sussex; Beomwulf, the wic-rceve of 
Winchester; and Eegulf, the long’s norse-thegn. 

10 They were renewed at the beginning of a new reign, and might be forfeited 
for misconduct. C£ IV Eadgar, 2A; “All my thegns shall keep their (thegn)ship 
as in my father’s day”. 



90 FROM REIGN OF iELFRED TO NORMAN CONQUEST 

reside upon their estates.^ Much land had been granted to in- 
dividuals^ as the reward of service and, unlike that of the gesiths 
of the past, it carried the free property of bookright. All these 
grants were, therefore, alienable at the discretion of the grantee 
and free of all conditions for the future.^ There had been at least 
one distribution upon a national scale which can only be described 
as an endowment of the thegnage intended at once to secure their 
fidelity and to establish their material influence in the country. 
When i^thelwulf made his much debated decimation of his 
kingdom in favour of the churches he included in his benefaction 
his “thegns who are established throughout the said realm*', ^ and, 

1 Asser, De Rebus GestiSt loi. In tribus namque cohortibus praefati regis satellites 
prudentissime dividebantur, ita ut prirna cohors uno mense in curto regio die noctuque 
administrans commoraretur, menseque finito, et adveniente alia cohorte, prirna domum 
redibat. 

2 W. de Gray Birch, Cartularium Saxonicum^ 750 et passim. 

3 One royal charter only of this age, if it is correctly transcribed, represents 
an early attempt to fasten a condition of future service upon the recipient of 
book-land and his heirs — to make a holding of book-land dependent on thegn’s 
service. W. de Gray Birch, Cartularium Saxonicumy 814: Edmund grants land 
at Weston to his thegn iEl:»elere, eatenus ut vita comite tamjidus mente quam sub- 
ditus operibus mihi piacabile obsequium praebeat. Et post meum obitum cuicunque 
amicorum meorum amicorum voluero eadem fidelitate immobilis obediensque fiat. 
Sicque omnes posteriores praefatam terram possidentes in hoc decreto fideliter persistant 
sicuti decet ministro: on condition that to the end of my life with faithful mind and 
bodily obedience he shall show me acceptable duty. And after my death he shall 
remain steadfast in the same faith and obedience to whomsoever of my friends 
I shall desire. And let all his successors who hold the same land hold faithfully 
to this provision as it behoves a thegn to do. (Notice how the king’s reservation 
of the intention to bequeath the thegn’s service after his death conforms to 
Saxon notions of the alienabiHty of right, in contrast with the customary descent 
of the feudum through heirs. It is derived from the general notion of bookright.) 
A comparison of what is, in effect, a rough attempt to anticipate the principle 
of the Jeudum with a gift fo a thegn in the common Saxon form will show how 
widely the former differs from Saxon notions. W. de Gray Birch, Cartularium 
Saxonicum, 1197: Eadgar grants to his faithful vassal Wulfot 5 three hides in 
Lesmannor liberaliter in ceternam possessionem . . . ut illo predicto territorio voti 
compos vita perfruatur comite, etpost obitum ejus cuicumque voherit heredi derelinquat. 
Tam in minimis quam in magnis . . . immunem derelinquat. Prefatum siquidem rus 
Omni servitio careat: freely in eternal possession ... so that he shall possess the 
said land during his life, and after his death leave it to any heir he will, free in 
great things and small. The aforesaid estate shall be immune from all service. 
The reservation of the trinoda necessitas which follows is, of course, that of a 
public obligation on all land. 

^ Decimam partem terrarum per regnum non solum sanctis ecclesiis darem, verum 
eciam et ministris nostris in eodem constitutis (ibid. 469). This is probably an original 
text, and is the centre of a group of charters of varying authenticity 
and intelligibility. By W. de Gray Birch, Cartularium Saxonicum, 486 (Textus 



TERRITORIAL NEIGHBOURHOOD AND LORDSHIP 


91 


whatever the effect of his grants as regarded the church, the secular 
thegnage benefited by a series of charters conveying book-land. 

This endowment of 854 was typical of the second of three attempts 
to stabilize the king’s dependants in the countrysides. The first 
ministry, of the gesithcund men, perhaps died away for lack of 
heritable right, the second, the king’s thegnage, had property of 
which the king retained no power of regulating the descent, and 
so they dissipated their lands by bequest and gift, the third, the 
Norman enfeoffment, was to find in the feudum the key to the 
honour,* heritable in perpetuity, in general indivisible, and bound 
by perpetual service and fealty to the crown. If the thcgn held 
other land not under bookright but under the common rules of 
folkright, as no doubt many did, that also was not held in any 
feudal tenure. It must, says a law passed within a half-century of 
the Conquest, be equitably distributed among his heirs.^ Thus, 
while the ministerium of the king’s thegns carried a duty of service 
more general than that of feudal knight or baron, their landright 
was a thing apart from it, property not tenure, 

There are already signs in the ninth century that with many Functions 
thegns the provincial interest will outgrow that of court service, 
so that their attendance will come to be titular, or only exercized 
at the ceremonial courts of Christmas, Easter, and Michaelmas, or 
when the king, passing about his kingdom, resides and holds 
council in some provincial centre. In the attestations to charters we 
can trace some thegns in constant attendance in all parts of the 
realm, and some of these rise to be ealdormen and are clearly 
national figures.^ But others seem to be provincial notables only, 
coming in from their country seats to Winchester or Canterbury.** 

Had Saxon government been less closely knit, the thegns might 
well have grown away from their ministerial origin, and survived 
as a landed nobility with nothing of ministry but the title. That 

Roffensis)^ the thegn Dunn receives land pro decimatione agrorum quam Deo 
donante caeteris ministris meis facere decrevu Eadgar expresses the same motive 
(J. M. Kemble, Codex DiplomaticuSy 536): disposui ex opibus mihi a deo concessis 
meos fideles ministros cum consilio optimatum meorum ditare: I have determined 
with the counsel of my magnates to endow my faithful thegns out of the 
wealth given me by God. 

* Cf p. 140, infia. 2 II Cnut, 78. 

3 As did Eastmund imder iEthelbert and iEthelred of Wessex. W. dc Gray 
Birch, Cartularium Saxonicum, 506, 507, 516, 519. 

4 Like Lulla, iEthered, WuUaf, etc. Ibid. 449, 460, 467, 486, 501, 506, 519. 
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they did not do so was in part due to the fact that the king kept 
in constant touch with the shires, and required of his thegns much 
the same steady cooperation in the shire courts, of which they 
formed the witan, as he did from the bishops, ealdormen, and 
thegns about his person. The king’s thegn was becoming the 
knight of the shire of his day; he owed special obedience to the 
king’s ban,^ and to the body of the shire-thegns the king’s writs 
were addressed.^ The king maintained a tone of patronage to his 
thegns, looked to them for a special standard of conduct, and 
made use of their strength to afforce his reeves. In the eleventh 
century he laid upon them the primary responsibility for judg- 
ment in shire and hundred,^ Under like penalties with the king’s 
sheriffs and reeves, they were set to enforce the pacts of mutual 
peace into which he persuaded the countrysides from time to 
time,"^ to carry out the regulations against theft,^ to force priests to 
keep their rule,^ to collect the dues of the church.'^ In such matters 
the king’s thegns and the king’s reeves were on the same footing, 
and were so treated in enactments.® Both came under similar 
penalties for abusing their charge,^ and where the reeve might lose 
his office, the thegn might lose his thegnage.^® These are particular 
appheations of the ministry which it was found necessary to 
specify from time to time in royal ordinances. They were addi- 
tional to duties in which the thegns were the executive hands of 
the shiremoots. At least the leadersliip of the elaborate routine of 
arrest, process serving, levying of distress, eviction for contempt 
of judgment, pursuit of outlawry, and hue and cry, lay upon the 
thegns who rode upon the court’s errands and enforced its decrees” 
with a growing sense of royal commission as the king’s initiative 
in law and order became more active. The tenth century was a 
great age of the EngHsh crown, and the king’s thegns were its 

* Rcctitudines Singularum Personamnty i, 

2 J. M. Kemble, Codex Diplomaticus, 845, 847, 848, etc.: “I, Eadward the 
king, greet Stigand the bishop, and Leofwine the earl, and all my thegns in 
Surrey, friendly”. 

3 III iEthelred, 3. i. Ibid. 13. 2, ^ VI iEthelstan, ii, 

5 Loc. cit. 6 IV Eadgar, i. 8. 

7 Northumbrian Priests* Law, 57. 2. 8 ni Eadmund, 7. 2. 

9 The king’s oferhymes or ban of 120/-. Cf V ^Ethelstan, i. 4 and VI. ii, 
and III Eadmund, 7. 2. 

10 III Eadgar, 3. The judge who gives false judgment forfeits his thegnage. 

“ III iEthelred, 3. i, 2; J. M. Kemble, Codex Diplomaticus, 755. 
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characteristic servants, a corps of provincial ministeriales more 
obedient, more at the mercy of the king, and more readily re- 
sponsive to royal mandates than the Norman kings had in their 
barons. They were empowered to ride in the king’s stead with his 
writ and summons,* and it is in this function that we see them 
intervening in the shire courts or local witenagemots of the tenth 
century with ordinances to proclaim, and commission to advise 
and cooperate in their execution.^ Some of them were very great 
men indeed, and, though their commissions were not regularized 
as routine visitations, upon occasion they fulfilled something of 
the function of the Carolingian missi. Through them, as much 
as through reeves and ealdormen, the crown controlled the 
provinces. 

Thegnage means no more than service, ministerium. From the The ^eliser 
ninth to the eleventh century it was the normal expedient for 
getting done any work of exploitation or administration which 
could not be conveniently left to the reeves, or for discharging 
such pubHc duties as could be done by deputy. So, just as the 
king’s thegns made themselves useful about his person or seconded 
the reeves of the shires and boroughs, so every great royal estate 
and every great private franchise had its thegns also. The thegns 
upon the king’s estates are not king’s thegns — though indirectly 
they are thegns of the king — for they take their orders from the 
reeve of the estate,^ pay their rents into his farm,^ attend his sum- 
mons to court,® and go upon his errands. If they are amerced their 
fines go to the reeve, whereas those of the king’s thegns go to the 
crown. Probably their heriots, which are small, go through the 
estate farm also. “They serve the reeve of the manor.” ^ While no 

1 Gc]?ync 3 ’o, 3: He penode cynge and on his radstcefne rad: regi servisset et vice 
sua equitaret in missiatico regis. 

2 VI iEthelstan, 10: ‘The witan at Thundersfield ... to which ^ElfheahStybbc 
and Brihtnoth, son of Odda, came, bringing the king’s word to the moot” 

(J. M. Kemble, Codex DiplomaticuSt 755). 

3 Domesday Book, i. 269B. Si cui jubebat in suum (prepositi) servitium ire et non 
ibat, iiii solidos emendebat: if the reeve ordered any one of them to go on his 
errand and he did not go, he paid four shillings in amendment. 

4 As in the king’s hundreds Inter Ripam et Mersam (Domesday Book, loc, 
cit,), and of Winnington in Cornwall {ibid, i. I20 a). Cf also ibid, i. 172A. 

5 Ibid. i. 269B: Si ,, , non ibat ad placitum ubi prepositus jubebat . . .: if he did not 
go to the moot when the reeve ordered . . . 

6 Ibid, i. 86 b: Tres taini tenebant T.R,E. et seri^iebant preposito manerii: three 
thegns held it T.R.E. and served the reeve of the manor. 
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one may have jurisdiction over a king’s thegn except the king, the 
lesser thegns are transferred as a matter of course with the jurisdic- 
tion to which they belong.* It would be hopeless to try to reduce 
all these small ministeriales to a common standard. Subjection to 
local custom, absence of judicial privilege, obedience to local 
authority, seem to have been their distinctive mark, and local 
custom varied endlessly. The custom of each group of such thegns 
was that of the administration to which they were attached. 
Nevertheless, there seems to have been some effort to legislate for 
them as a class. They were spoken of as laess-thegns, mediocres taint, 
meduman thegene,^ meaning, perhaps, medial or mesne thegns, as 
standing at one degree removed from the cognizance and protec- 
tion of the king. They were considered to have a uniform heriot 
of forty shillings,^ and a man-bote of ten,^ and, for those derehc- 
tions of duty for which the king’s thegn paid the king’s oferhymes 
of a hundred and twenty shillings, the medial thegns paid forty to 
the reeve. 

The great units of terra regis are especially rich in these medial 
thegnages, above all in the north and west, where the great 
extent of the economic units made a class intermediate between 
the reeves and the peasantry almost necessary. There, as in the 
king’s hundreds in Lancashire, they were hable for the ordinary 
dues of the countryside, worked on the king’s buildings sicut 
villani, made the deer-hedge for the royal hunt, guarded the 
fisheries, and sent reapers into the king’s fields for the harvest.* 
Small thegnages of this kind may be found upon many of the 
great clerical estates rendering their dues into the farms of the 
reeves of the immunity.® In some, as in those of Shaftsbury,’ they 
do services of ploughing and harvesting Hke the king’s Lancashire 
thegns; in others there is no specified service, and one may suspect 
that, beyond a money rent, their principal use to their lords was 

» As when Eadward gave two hundred hides at Pershore to Westminster, 
“and the thegns of the land are to come under the abbot” (J. M. Kemble, 
Codex Diplomatims, 830). So also in the transference of Taunton to Winchester 
(Ibid. 717). 

* II Cnut, 71. 2. 

3 Domesday Book, i. 269B, 298B, and Hen. I, i. 14. 

< Domesday Book, i. 179A, and Leis Willelme, 7. 

* Domesday Book, i. 2 ^b. 

* As at Worcester. Ibid. 175A. 

f British Museum MSS. Cotton. Tiberius, 61. 
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legal, maintenance in court, pursuance of legal process,* and 
responsible errand bearing. Very commonly, such thegns had no 
property, and therefore no inheritance in the estate their lords 
allowed them. Oswald’s laens at Worcester were mostly made to 
the thegns of his church and for three lives only. The sons of the 
thegns between theRibble and the Mersey were by custom allowed 
to take their fathers’ lands, but there was no heritable property. In 
some cases a measure of independence was accorded by the com- 
mutation of the thegn’s works and dues for a fixed farm, while 
certain of the great churches produced something which bore a 
colourable resemblance to knight service by setting apart a number 
of estates as thegnland,^ keeping them inalienable,^ but writing 
them off temporarily from the jirma ecclesiae. That any heritable 
succession was allowed to establish itself in such lands before the 
Conquest is unUkely,-* though after 1066 perpetuity was achieved 
by the introduction oifeudojirma (heritable farm) at the Conquest.* 

It will be seen that these various kinds of thegnage cannot really Thegnage 
be classified. Besides the two outstanding types which we have jeuaal 
described, there were thegns for every conceivable ministry, 
among them men serving Godwin, or Witgar, or Tostig with as 
much honour as the king’s thegns served the king, and many 
whose service the Normans thought to be sicut villani. If we take 
the term thegn without qualification it is a parallel to the official 
or ministerial element in the royal and honorial barony and the 
grand and petty serjeanty of the Normans, but it has no element 
of feudal tenure. Instead of with thcfeudum, it is associated variously 

* GejjyncS'o, 3. The thegn mav “make the foreoath for his lord ai 3 carry his 
cause to the end with full right’ , i.e, can act as his proctor in folkright. 

2 Domesday Book, i. 66b: Unam hidatn quae jure pertinet ahhatiae de teinlande: 
one hide which of right belongs to this abbey as theenland. The Abingdon 
Chronicle is particularly rich in references to the thegnlands of the abbey. 

3 Loc. cit.: Haec terra teinlande non potuit ab ecclesia separari: this land, being 
thegnland, could not be taken away from the church. 

^ Cartularium Monasterii de Rameseia, i. 233 (1087-1096): Si vero teinland 
tunc Jiiisse invenietur si voluerit, earn abbas in dominio habeat: if it is found 
to have been thegnland ... let the abbot take it into demesne if he will. 

s The elements from which the law of the thegn and his holding were being 
patched into a tenure of thegnage in the twelfth century are well seen in a charter 
recorded by Simeon of Durham {Scriptores Tres, Iv.) granting Ellingham in 
feodofirma tneineslage. Here we have the farm (a rent of ^4), the fee giving per- 
petuity, and the “thegn’s law” carrying heriot and service. It is a kind of rustic 
parody of the knight’s fee. 
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with book-land, laen, bookright for terms of lives, farm. Nor can 
it be brought into any formal relation to the service of Norman 
knighthood. Based on no fee, it carried an infinitely variable 
service, and the one military obligation that can be posited of it at 
all times and places is the normal trinoda necessitas — fyrd, borough 
bot, and bridge bot— of folkright. This even the thegn’s book- 
land owed. It is true that every thegn was in the special service of 
the king, or of some reeve or lord, and that it was an age of almost 
constant war, but Dr. Round’s enquiries* have shown that his 
character was expressed in no such uniform incidents as that of the 
knight. The latter’s place was in the feudal host; that of the thegn 
in time of war was in the fyrd * or as the personal guard of the king, 
though it might entail leadership and onerous duties during a 
campaign. 

The variable functions of thegnage give it the widest distribu- 
tion in every social degree, and it becomes perhaps the most out- 
standing fact in the society of the late Saxon age. It is not to be 
supposed that every landowner was a thegn, nor that every rela- 
tion of lord and man carried with it the additional obligations of 
the thegn’s service. Nevertheless, it was prevalent enough for 
official documents, at least in Wessex, to assume that the shires and 
boroughs whom they addressed were communities of thegns. 
Thegn and land-holder become in loose generahzation inter- 
changeable terms, and the old grades of the folk were coming to 
be forgotten. Thegen and theoden was now as natural a classification 
of society as eorl and ceorl. It is a curious phase of social growth of 
which one does not easily see the future, in which— without 
any real promise of coming feudahsm — ^large sections of the com- 
munity have become ministeriahzed, in which there is Httle 

I Round, Feudal England. 

* Some countrysides were allowed to compound for the levy en masse of the 
fyrd with one man from every five hides, the generality paying their expenses. 
It cannot he said categorically that no religious houses looked to their thegnlands 
to discharge this service, but there is no evidence that they did so. The Abingdon 
Charter, which purports to free all St. Mary’s lands of service of war for a quota 
of twelve “vassals” (J. M. Kemble, Codex Diplomaticus, 214), is a most suspect 
document. The operative phrase cum xij vassalUs et cum tanlis scutis exerceant is of 
the twelfth century rather than the ninth. In general the five-hide quota system 
applies to the community at large and has nothing to do with the practice of 
Norman knight service by which a certain number of fees defended the whole 
honour and left the non-feudal lands immune. 
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tendency towards the growth of hereditary entail in landright. But 
thegnage, though it lacks the perpetuity of the feudal tie, is yet 
working powerfully to undermine those racial loyalties which 
were still the most serious rivals to Enghsh unity. In 1066 the 
Confessor’s thegns were spread throughout Mercia and East 
Angha as well as Wessex. If the laws of the Saxons, Danes, and 
Mercians were still distinct, a common law of thegnage and 
royal obedience already overspread them. 


The tribal quaHty in institutions has been largely outgrown. Growth 
There is a common Regnum Anglorum as the basis of English ^ 
supremacy over Celt and Dane,* and the king bears a kind of dual ^ 
title as King of the Enghsh and King of Britain. The kingdom as 
a territorial power is vaguely foreshadowed in such recurrent 
phrases as Rex regionis Angligenarum,^ telluris Brittanicae,^ Albionis.^ 

The old racial divisions are now thought of less as maegths than as 
provinces of law; a Danelaw, a West Sexna Law, a Mircna Law, 
are recognized as principal components of the state, and, where 
administrative ordinances once legislated for the methel or the folk- 
moot, they now speak of the hundred and the shire. Clearly, the 
land has come to hold an equal place in imagination with the race. 
iElfred’s code is the last to use the old kindred grades as general 
categories of the folk, and to apply them to the common purposes 
of the law as a matter of course, and a treatise Of Ranks and Laws^ 
of the middle eleventh century, writes their epitaph: “Time was 
in English law when status and privilege went by rank. Then 
were the wise given their due worship, each according to his 
degree, eorl and ceorl. . . .” In this text we may read what has 
been the common trend of English law since, perhaps, the reign of 
iEthelstan — the virtual abandonment of the old folk grades or 
their formal, hesitant, and often mistaken use, and their super- 
session by newer classifications which have become more real in 
an age of wealth and lordship. “Rich and poor”,^ landagenda and 
ceorl,^ landrica and tunesman,'^ thegn and bonda,^ thegn and theoden,^ 

* J. M. Kemble, Codex Diplomaticus, 727. Cnut calls himself Imperator regx^ 
minis Anglici in Insula. ^ Ibid. 641. 3 534, 

4 Ibid. 537. 3 IV Edgar, 2. 2. 

6 Northumbrian Priests* Law. ^ North People’s Law, 59. 

8 VII iEthelred, 3. 9 GeJ^yncSo, i. 
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replace the traditional twelfhynd and twyhynd, which linger only in 
the archaic formula of writs. The spread of thegnage elevates the 
thegn as the principal ele'ment among the magnates almost to the 
position of the twelfhynd man. To the Norman latinizers ofEnglish 
texts the thegn is plene nobilis.^ Where Celtic influence is strong, 
the Celtic usage of accommodating the wergeld to official and not 
to blood rank* has established itself. In Northumbria, the bishop, 
ealdorman, king’s high reeve, priest, and thegn has each his appro- 
priate wer.* There is also a tendency to grade the blood-price 
according to the amount of land.'* It is not clear from the text 
whether this is held to be true of EngHshman and Weahlishman 
alike, but, in any case, the custom seems to be characteristic of the 
Celtic fnnges of the North and West, and is found as early as 
Ine’s code in respect of the Weahlcynn of Wessex.® It is probable, 
indeed, that the whole system of wergelds displayed in the North 
People’s Law is part of the Celtic legacy to that Anglo-Celtic 
people, the Northumbrians. No purely English text expHcidy 
deserts the theory that the wer comes by hlood, until commentaries 
upon EngUsh law begin to come from Norman scribes.® The 
tendency is rather for twelfhynd and twyhynd to be eUminated as 
classifications of society, and for more precise terms of social and 
economic meaning to take their place. The landhlaford, even if not 
a thegn, is coming to the fore in legal record, and for the first time 
the custom of private estates is being recognized — hlaford’s law,’ 
which the Normans will call the custom of the manor. In all this 
the eleventh century is seen as an age which has lost its hold upon 
its primitive social rules, and is seeking new ones, though as yet 
unsystematically, in a world where service and landed property 
are coming to a new importance in social relations which is as yet 
undefined. 


This is a distinctive phase of society that has no close parallel, 
and one of which it is not easy to see the outcome. The common 
impression, that it lacked stability and the essentials for growth 

* Quadripartitus; II Cnut, 31. i A. ^ Cf. the Laws of Howel Dda. 

3 North People’s Law, 3-5. Ibid. 7-12. 

5 Ine, 24. 2. Cf. also Dunsaete, 5. ^ Leis Willelme, 8. 

7 Gerefa, i. A competent reeve should know hlafordes landriht as well zs 
Jolces gerihtu. 
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towards unity, probably does it less than justice. It is true that it 
had not that uniquely strong quahty of feudaUsm which associated 
every relation, power, and duty with the material interest of 
tenure, but its lower ranks were held together by a common 
respect for law and legal process which was sanctified by reUgion. 
At no period, perhaps, was it more difficult to flout the conven- 
tions of lawful behaviour and to retain a standing in the com- 
munity. The Norman regime inherited this strongly legafistic 
basis, and owed much of its strength to it, as did every reign until 
late in the fourteenth century. In the very general ministeriafizing of 
society — so general that it was a common assumption that the man 
of landed substance would be a king’s thegn — the nation had a bond 
of disciphne and stability which was comparatively new, but it also 
had the older lordship which was capable of building wide-spread- 
ing connections by fealty both for the king and the magnates, and 
which — perhaps because it was not materiahzed by association with 
land, and could be revoked without loss of estate — seems to have 
been free from the grosser abuses of feudaHsm. We know of no 
episode in Saxon history so dangerous to the state as some of 
feudal leagues of Norman and Angevin England, and the fate of 
Tostig and some episodes in the fife of Godwin show that the tie 
of commendation could on occasion break when it was turned 
against the king. It is true that commendation and bookright built 
up no continuity of property and lordship, and that these were 
hkely to be dispersed with every generation. At the moment of 
the Norman Conquest the shape of Enghsh life was governed no 
longer by the blood-relationship which had created it, and not yet 
by the nexus of tenure in which the Normans were to confine it, 
but in the main by personal and revocable agreements between 
lord and man. Yet the more mobile fife of the eleventh century 
had inherited strength from the regime of the folk and was already 
deriving more from the growth of monarchy. 

We cannot guess the future of this society had it been left to 
work out its own fate. On the eve of the Conquest its bent was 
not fully decided. It was territorialized, but not feudalized. It had 
lordship but not tenure; its nobles by blood had died out and its 
official notables had yet to be recognized as a nobflity. If ever it 
had reached the phase of feudaUsm it would have done so but 
slowly in the absence of foreign intervention. It is possible that, 
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since it had akeady made the transition from the tribal to the 
territorial state and developed a stable local administration, a 
strong succession of native kings might have guided it to become 
a kingdom of the Scandinavian type, but with greater stabiHty, a 
more closely knit community, and a more complex government. 
If the successors of Harold had failed in leadership the kingdom of 
England could hardly have survived, and the Humber and the 
Thames might again have become national boundaries; normal 
ability in its kings would probably have kept the united kingdom 
one. Thus the groundwork of a nation state had been laid, perhaps 
more truly than in any Continental kingdom. It remained for the 
Normans to engraft into the community the endurance of the 
fees and honours, ultimately strengthening the fabric of society, 
though perhaps at some sacrifices of variety and energy, and to 
elaborate the court and household of the king into a judicial and 
fiscal machine which made a new chapter in the history of govern- 
ment. And with this we enter upon a third and well-defined 
phase of EngUsh history. 


ii 

THE KINGDOM OF BRITAIN 

htro^ During its first four centuries English history is mainly deter- 
ductory mined from below. Economic forces and the initiative of the 
crown make head only very slowly against the innate conservat- 
ism of the community. In the century and a half between iElfred 
and the Norman Conquest this is reversed. The crown comes to 
the fore and transforms its own status and powers, and the country 
begins to respond to its leadership. In this period are created the 
territorial community, the unified realm, a crown supreme in the 
most important section of the law, a national peace, and the 
administrative frame of shires and hundreds as we know them in 
the Middle Ages. Not all these prerequisites of medieval govern- 
ment are achieved consciously, or recognized at once for what 
they are, but the revolution is there in fact, and, after due credit is 
given to the nation for its power of adaptability, it is mainly the 
work of a great succession of kings. The radical change which 
took place in the community is in the main a reorientation imposed 
from above. The chaos caused by the Danish wars gave the crown 
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its opportunity, for the nation could only survive at the cost of Political 
reconstruction. By the time of iElfred’s death Mercia, East AngUa, <*nificotion 
and Northumbria were extinct as native kingdoms, and there 
were no rivals to the house of Wessex except the various govern- 
ments of the Danes. An English victory must, therefore, mean a 
single crown for all the Angles and Saxons, and, in all probabdity, 
for the island of Britain. For that reason, together with the mditary 
work of conquest, the first tasL of the dynasty was to find an 
acceptable claim and tide to the united realm. No tribal kingdom 
of the Gewissae could long contain its diverse elements. At the 
death of iElfired only Wessex was direcdy in the hands of his son 
Eadward. Mercia, under .lEthelred and ^Ethelflaeda, preserved its 
identity, and the Danish powers were bound to him only by 
treaties of peace. In 912 .^thelred died, but the king contented 
himself with adding to his kingdom only London and Oxford, 
and “the land that belonged to them”,* and thenceforward he 
extended his power piecemeal by conquest in the border districts 
of Essex (913), Bedford (918), and Northamptonshire (921).* In 
the last years of his reign the cumulative effect of his victories 
became apparent, and whole peoples began to “seek him to lord”, 
the Danes of Cambridge and East Anglia in 921, the North Welsh 
in 922, while in the latter year the Lady of the Mercians died, and, 
against some grudging by Mercian patriots, the lordship was 
absorbed into the kingdom. In 924^ Eadward reached his furthest 
North, and, at Bakewell in Peakland, there “took him to father 
and to lord” the Scottish king and all the Scots, Raegnald, who 
may have been the head of the Danish power in York, Ealdred, 
leader of the Northumbrian EngUsh, and the Welsh king of 
Strathclyde. From this moment the British empire of the English 
kings was in theory complete. 

We have no charters from these years of Eadward’s greamess — Growth 
during his early years he signed himself Rex Angol-Saxomm* and of 
Rex Anglorum,^ as did his father — ^but iEthelstan at once assumes 
a status which is not in substance abandoned tmtil the Norman 
Conquest. In its fullest extension the title of ^Ethelstan and his 

* Anglo-Saxon Chronicle, 912A. ^ Ibid, sub amis. 

3 The dates are those of the Parker text of the Chronicle. As to their accuracy 
see Earle and Plummer, Two Saxon Chronicles Parallel. » 

^ J. M. Kemble, Codex Diplomaticus, 333. s Ibid. 337. 
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successors is Emperor of Albion or Britain, Basileus Albionis 
monarchuSy^ totius Brittaniae BasiletiSy^ *King Caesar of all 
Britain’’.^ It is likely that these enhanced titles were put forward 
in part to discourage such imperial intervention as Charlemagne 
had been inclined to venture, but still more to cover the varying 
shades of authority and patronage which bound the EngHsh 
peoples to one king together with “all those races who dwell 
about them”.^ Though imperial in its independence and its power 
over conquered and alUed nations, the realm of the EngHsh was 
still a racial one. A theory which should confine the royal right 
within the circle of the crown and make it a quality of the reign- 
ing monarch would have been unintelligible to the successors of 
iElfred. The EngHsh peoples had come to reaHze their affinity, the 
West Saxon king now stood for aU their various branches, and 
was Basileus Anglicae NationiSy^ or Rex Regionis Angligenarum.^ But 
the title was dual, as was the poHtical fact it stood for. Over the 
Angles the kingdom was stiU a racial right, but over the Britons 
and the “Pagans” it was the right of the Angles as a conquering 
and royal race — Imperator regiminis Anglici in Insula.’^ Thus, alter- 
nating with the sharp definition of the regnum or imperium Britan-- 
niae, are formulae which reveal its composite origin. ReXy or 
Basileus Anglorum, the king is rector,^ primiceriuSy^ propugnator^^ of 
the ahen races. “King of the EngHsh and mundbora over many 
nations”." The crown of the tenth century is, perhaps, best de- 
scribed in King Eadred’s own words upon his accession: “it came 
to pass on the death of King Eadmund, who most royally governed 
the realms of the Anglo-Saxons, the Northumbrians, the Heathen, 
and the Britons, that in the same year I, Eadred, his uterine brother 
was caUed by the choice of the witan, and by apostolic authority 
received cathoHc consecration as king and ruler of the fourfold 
realm”." Over the diversity of peoples is set the imperial crown 

* J. M. Kemble, Codex DiplomaticuSy 461. 2 Ibid. 357. 

3 Cyning and casere totius Britanniae. Ibid. 433. 

^ Ibid. 372: Basileus . . . Anglorum cunctarumque gentium in circuitu persi- 
stentium. 

5 Ibid. 622, 636, 638, 640. ^ Ibid. 641, 743. 

7 Ibid. 435: Basileos Anglorum, huiusque insulae barbarorum. Ibid. 424. 

^ Ibid. 426. 9 ibiJ, 434^ 441^ 442. 10 426. 

. II Ibid. 378, 385, 377: Rex Anglorum et curagulus multarum gentium, 

12 Ibid. 41 1 : Regna quadripertiti regiminis. 
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with its trebly reiterated sanction of birth, election, and apostolic 
consecration. 

The populus Anglorum is still the first constituent of the king- imperial 
ship, but as time goes on the crown seeks to incorporate all its Councils 
provinces in its constitution. As in the past, the Wing ’s authority 
and the witan’s, Hke the obverse and reverse faces of a coin, to- 
gether give currency to national acts, and the Wing ’s power is 
personified in the composition of his assembhes. The normal 
governing force of the tenth century is the witenagemot of the 
real English of the South and Midlands, the bishops of the southern 
province, the five or six ealdormen who survive south of Trent, 
and lesser thegns and churchmen whom we may guess to have 
been southerners also. Such councils reflect the older, more 
common, and more real title of the king as Rex Anglorum. 
Beginning, however, with Eadward’s BakeweU council of 924, 
the full extension of the empire is at times exempHfied in a 
witenagemot which can fairly be called imperial. One such 
iEthelstan held in the autumn of 931 at Luton,* and another at 
Pentecost, 934. at Winchester.* To them, in addition to the English 
witan of the South, came Welsh kings — among them the great 
law-giver Howel Dda— the archbishop of York and the North- 
umbrian bishops, the northerners Ealdred and Uhtred, with 
Osuulf, later high-reeve of Bamborough, and many duces who by 
their names must have been the Danish eorls of Yorkshire and the 
Five Boroughs, Guthrum, and Haward, Gunner, Hadd, Scule, 
Inhwaer, and Halfdene. Eadmund held an assembly of this kind 
in 942.3 Eadred’s accession council of 946 was an especially mag- 
nificent example.-* Six kings were with Eadgar at Chester in 973, 
and legend has chosen this occasion as the culminating glory of * 
the Saxon monarchy.* 

These great witenagemots are special and occasional demonstra- 
tions of the Imperium Britanniae. The attendance of the northern 
archbishop at more ordinary meetings, which becomes common 
firom the last years of Eadmund,* is, perhaps, a better test of its 
reahty, but in any case we could hardly expect a rapid absorption 

^ J. M. Kemble, Codex Diplomaticus, 353. 2 Jbid. 364. 

3 Ibid, 392. 4 Ibid, 41 1. 5 Anglo-Saxon Chronicle, 972B. 

^ Eadmund is the first king to legislate with the counsel of both archbishops. 

I Eadmund, Prologue. 
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of the Other kingdoms into Wessex. It is, on the contrary, a very 
gradual process. The basic folkright of each of the nations was still 
The union indefeasible, i^thelstan seems at times to be unconscious that his 
o^the law-making can extend beyond Wessex.* Eadgar recognizes the 
variant laws; “I will that secular law shall stand in each folk as 
can best be estabUshed”.^ The autonomy of the Danes is especially 
affirmed: “I will that secular law shall stand with the Danes by 
as good custom as they may be able to choose”,^ and Eadgar 
expressly limits most of the new laws of his witan’s making to the 
Enghsh. The imperial witenagemots of the early tenth century 
were, therefore, clearly ceremonial and not legislative, and not 
till Eadgar ’s reign do we find the first edicts common to all the 
nations. His elaborate scheme of precautions against theft and 
the disposal of stolen goods is imposed upon the whole Island: “the 
following edict shall be common to every folk. Angles, Danes, 
and Britons in every quarter of my realm”.* By this enactment the 
Danish administrative units make their first appearance in English 
law, and the wapentake is appropriated to the carrying out of an 
Enghsh king’s orders, as in Wessex and Mercia the hundred. As 
yet this is an exception, and Eadgar expressly promises that it 
shall be so: “my Avitan and I have chosen what the penalty shall 
be, let the Danes choose according to their law”.* But the slow 
fusion has begun. It is possible that, at least as far as new enact- 
ments were concerned, Mercia and Wessex were now treated as a 
common Enghsh law.* iEthelred, though recognizing the Dane- 
lah as distinct, legislates for it with far more confidence than 
Eadgar. The ordinances of Wantage constitute a complete enact- 
ment of procedure and pohce regulations for the Five Boroughs, 
■ their courts, and officials. They are not ah new, but by naming the 
reeves of the Danelah as king’s reeves,^ and by ordering that the 
right of Christ and the special right of the king should be pro- 
tected under Danish procedure as under Enghsh,® ^Ethelred was 
estabhshing the status of an Enghsh crown in an ahen folk. If 
Eadward and his successors were lords and mundboras of the 
Danes, iEthelred was their king. 

* n jEthelstanI 14. 2. » IV Eadgar, 2 

3 Ibid. 2. 1. ♦ Ibid. 2. 2. s Ibid. 14, 13. i. 

* Mercian law was theoretically distinct in the early twelfth century. 

1 III iEthelred, 1. 1. 8 y ^Ethelred, 31. 
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The final absorption of the Dartelah into the EngHsh monarchy, The King 
inevitable though it was, came almost suddenly Avith the accession 
of a Danish king. Cnut bound both Dane and Saxon by the law 
of Eadgar.* Natural king of the Danes and king by election and 
conquest of the EngHsh, he spoke to his realm as one nation,* 
which, for him, a foreigner, with no native right, appeared as a 
territorial rather than a racial power. Alone among his contem- 
poraries, he took his title from the EngHsh land,* ordered his 
edicts to be observed “over all England” ,♦ and, in the spirit of 
iEthelred, but more expHcitly, warned every man, Dane or Eng- 
Hshman, that, if he defied the law of God or the king’s royal right, 
he would be driven from the realm.® One, and not the least im- 
portant element in this royal right of which he speaks, we may see 
in the full enumeration of aU the special powers of the king, the 
cynescipe, in the form which custom gave them in the Danelah, 
the crown pleas, the trinoda necessitas, the special wites of the 
king, and the heriots of the thegns. This, at least, was a law binding 
“over all England”. The foundation was .iEthelred’s work, but the 
strong reign of Cnut estabHshed that balance of royal preeminence 
and local folkright by which, in the words of the Norman legist, 

“the law of England is threefold, of Wessex, Mercia, and the 
Danelah . . . and above it we acknowledge the royal right of the 
king’s majesty as most fearfuUy to be obeyed”.® It was no empty 
phrase that Cnut used when he abandoned the vaguer claim to a 
British Imperium, and called his kingdom England.’ 


There remained, of course, an ingrained provinciaHsm which Lordship 
even GlanviU recognized. The exalted titles which came into ^ 
fashion in the tenth century were, in fact, deceptive. They reflected 

« Anglo-Saxon Chronicle, ioi8d. Dene and Engle wurdon sammcek aet Oxana- 
forda to Eadgares Lage. 

* Rationabili consideratione decrevit, quatinus sicut mo rege, ita et una lege miver- 
sutn Angliae regnum regeretur (Consihatio Cnuti (nio-1130), Proem, 2). 

* Cnut, 1027, Proem: Canutus, rex totius Angliae; I Cnut, Proem; Cnut cyhing, 
ealles Englalandes cyningc. 

4 n Cnut, Prologue. ^ * Cnut, 1020. 9-10. 

« Leges Henrici Primi, 6. 2: Prefer Hoc tremendum regie maiestatis imperium 
titulamus. 

7 In his few charters Cnut used the tide Rex Anglorum, but charter formulae 
are tradidonal. 
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the geographical extension of the monarchy rather than its effect- 
ive core. That was still the Regnum Anglorum, and the English 
kings’ power could grow only with the advance of purely F.nglitli 
notions. The general hardening of the spnse of political obhgation 
is, of course, the product of many factors and is hardly susceptible 
of analysis. That the kingship of the Confessor was more full and 
more deeply felt than that of yfilfred, is true, but it is not the 
subject of contemporary record. Again, it will not be supposed 
that lordship will have the same formative effect in Saxon England 
as in a feudal kingdom. Since its emotional force was a loan from 
that of the kindred, and since it had not succeeded in associating 
itself with tlie tenure of land, it is unlikely that lordship was a 
stronger bond in the eleventh century than it had been in the 
seventh, and, indeed, the period before the Conquest is one in 
which authority is watching its effects closely, and passing laws to 
control its abuse. Nevertheless, the tie of lord and man was felt to 
be one of the natural relations and therefore beneficial to the state. 
iElfred’s condemnation of treachery was reiterated,* and it was 
one of the ties which the crown sought to turn to its own advan- 
tage in an age of conquest. As in the common social life, so in 
politics, the chief value of lordship is to estabUsh a tie of sentiment 
and obedience where there is no tie of blood. Kings who were 
not native, gecyndne, might be received as hlaford and mundbora. 
A taking of Eadward to lord was, as we have seen, the form in 
which eorl Thurkill accepted English rule in 918, and in 921 
Thurferth and the men of Northampton “sought him to lord and 
to mundbora”, while in the lyrical passages of the Chronicle, which 
preserve traditional epithets and old ways of thought, the distinc- 
tion between the right of ./Alfred’s house in Mercia and in their 
native Wessex is still maintained: “Eadgar, ruler of all the Angles, 
darling of the West Saxons, mundbora of the Mercians”.* 

The oath From the period of Eadward the Elder the swearing of fealty 
p/hyalty jq j^g became part of English pohtical practice, and was 
handed on to the Norman kings as their most effective counter to 
the act of homage between vassals and sub-vassals. There is no 
proof that the oath was put to Ae generality in their local moots, 
but — of instances which have come down to us — ^it was taken from 
the witan by Eadward, Eadmund, and jEthelred, and such an oath 
* II jEthektan, 4. * Anglo-Saxon Chronicle, 975B. 
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by the witan was representative of the nation. The oath sworn was 
the common hold-oath. Eadward's witan at Exeter followed its 
terms with the conventional formula “to love all that the king 
loves and to shun all that he shuns”,* the witan at Colyton swore 
“faith to King Eadmund as a man ought to bear faith to his lord”,* 
and, on .iEthelred’s restoration, that of 1014 enacted that all should 
“be hold to one royal lord”.* Cnut, with that note of authority 
that is in all his utterances, promised at the beginning of his settled 
reign, to “be good lord to all his people”. Until the feudalization 
of lordship, however, it remained a revocable and dubious tie, 
countered by innumerable private, and, no doubt, more effective 
agreements of fealty between subjects. The king himself constantly 
accepted the special commendation of individuals, and thereby 
pr«ved that effective lordship needed specific agreements to bring 
it into being. In 1051 the Confessor did not dare to allow Godwin 
into his presence until he had induced the former’s thegns to 
transfer their fealty to himself,'* and it is this immediate, commended 
vassalage that we find in the submission of the Cambridge Danes 
in 921, when they took the king “especially” — synderlice — to lord, 
and strengthened their act with oaths.* If such a fealty as that of 
921 had become the rule, the crown might have acquired from it 
some of the security which it afterwards sought from Hege vassal- 
age, but we do not know that the experiment was repeated on a 
national scale, and the king continued to form his own personal 
connection of commended men hke any other magnate. Kingship 
was not to be permanendy strengthened by such devices, though 
the general allegiance of the magnates to the crown was an advance 
in its practice. 


And yet the power of the crown was advancing rapidly between The King 
900 and 1066. The king, once no more than the avenger of the dte 
law in the last recourse, was becoming its arbiter, pardy by placing ^ 
one legal safeguard after another under his special protection, 
pardy by turning his personally given peace to legal and poHdcal 
ends, pardy by taking over from the moots the coercive force of 
outla'wry. In the past, oudawry had been reserved for ftxceptional Outkmf 

* n Eadward, 1. 1. * III Eadmund, i. * VIII jEthclred, 44. i. 

♦ Anglo-Saxon Chronicle, 105 ib . s Ibid. 921A. 
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offences which were regarded as heinous — Icilling within the kin, 
or the betrayal of a lord by his man. By the tenth century it had 
come to be a common process of coercive procedure, and a penalty 
for many offences of violence. The thief,' the lord who connived 
at his vassal’s theft,* the man of such bad repute that he could get 
no lord,* were all outlaw. Even civil offences, such as refusal to 
attend the hue and cry, were outlaw’s work if habitual.'* The 
pressure upon the outlaw became irresistible when the sentence 
came to hold good everywhere. At Wantage the -witan of iEthel- 
rcd ordained that outlawry in one district should hold good in all,* 
and the condemned man was to be outlaw wi^ ealfok.^ Outlawry 
had been the ultima ratio of the folkmoots; given into the hands of 
the king it invested him with the final sanction of the law, and 
under Cnut the sole right of extending the peace to outlaws jmd 
bringing them back into the peace was secured to the king,’ and 
the process put under his mund and the defence of his mundbryce. 
iEthelred, twenty years before this, had been compelled to go 
through the clumsy form of binding the magnates severally by 
oath not to harbour Leofsige of Essex after he had killed one of 
the king’s officers,* but, twenty years later agam, the Confessor 
was able to use outlawry with effect against Swegen and Godwin.’ 
Not only legally, in imposing the peace, but pofitically, against 
The great offenders, the crown had gained a decisive weapon. This 

kin/s change in procedure is characteristic of the advance of the crown 

and of the methods by which it was being brought about. In 
Cnut’s appropriation of the process of outlavraig and inlawing we 
see the private privilege of the king, his grith and mund, becoming 
the normal mode of restoring the lawless man into peace and folk- 
right. A like use of the king’s mund to safeguard the passage from 
un-law to law is found in an addition to the law of homicide 
under Eadmund, whereby, the promise to forgo the feud having 
been made, and surety to pay the wergeld given, the “king’s mund 
is raised”, and if either party breaks the peace he incurs the king’s 
mimdbryce. 

Less effective in government, but of increasing importance in 

« I jEthelfed, i. pA. * Ibid. i. 13. * 11 iEthcIstan, 2. i. 

* I Eadgar, 3. s HI iEthelred, 10. * I vEthelred, i. pA. 

’ II Cnut, 13. * J. M. Kemble, Codex Diplomaticus, laSp. 

9 Anglo-Saxon Chronicle, 1048B, 
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law, is the converse side of the king’s authority, the right to ban. 

The king’s wite of a hundred and twenty shillings has been exacted 
for attacks upon his own dignity and privilege from the time of 
Ine. A specialized use of it comes into being in the tenth century, 
and is swiftly extended. Wherever the king has enjoined or pro- 
hibited a certain course by his express orders, failure to obey 
makes the offender Uable to pay the king’s wite on the ground of 
oferhymes, or disobedience. This use begins in the reign of Eadward The king's 
the Elder — since the seventh century the Frankish king s have 
enjoyed the ban — and is responsible for an unparalleled growth of 
the king’s official responsibility for the enforcement of law and 
order. No very clear system guided the stigmatizing of certain 
offences as oferhymes. Rather, the authorities seem to have imposed 
the wite arbitrarily, wherever they felt the need of an exceptional 
safeguard, and principally as an incentive to the king’s reeves and 
thegns to carry out the new peace edicts. Reeves who take bribes 
to pervert justice,* or who fail to enforce the rights of the church,* 
are Uable to it. The whole machinery of the edict of Grateley, and 
so the newest and most effective regulations against theft and 
disorder, is put under its sanction.* It is in general used to secure 
enforced obedience not only from the officials but also from the 
justiciables of the courts. By Eadward’s first ordinance, buying 
and selhng outside a Ucensed borough,'* and repeated refusals to 
comply with an adverse judgment in land-suits* are marked as 
oferhymes. jEthelstan adds the withholding of suit from the pubfic 
moots,® and failure to ride upon the orders of the court to put 
defaulters under distraint,’ and Cnut extends the oferhymes to the 
neglect of hue and cry.® This use of the king’s ban reflects a new 
phase in the crown’s relation to justice in which the balance of 
moots begins to swing from popular to royal authority. The 
crown is no longer only mundbora — a remote providence under 
which the moots work in independence — ^it has come to intervene, 
to improve procedure by edict, to watch over its working, and - 
to punish those who hinder or rebel against it. Where once the 
moots, and sometimes the parties themselves, were left to execute 
the judgments they secured, these were now enforced by the 

> V jEthelstan, i. 3. * I iEthelstan, 5. 3 II iCthelstan. 

I Eadward, 1. 1. * Ibid. 2. i. ® II iEthelstan, 20. 

7 Ibid. 20. 2. * II Cnut, 29. 1. 
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king’s ban.* iCthelstan’s imposition of the oferhymes fine for 
corrupt judgment is a final and striking proof of the distance the 
crown has travelled towards a sense of responsibility for justice. 

The king*s From this enhanced sense of responsibility it is but a step to the 
conclusion that the offences covered by the king’s mund, the king’s 
oferhymes, and the king’s wite, form a homogeneous body of law, 
and one which, in some special sense, is the business of the king. 
The Leges Henrici Primi^ bring together all such pleas under the 
rubric jura quae rex super omnes homines hahet, and refer to them in 
a later section ^ as propria placita regis. They are some forty in num- 
ber, and, in addition to six which are said to be the placita gladii^ 
pleas of the sword of the Norman Duke,^ they include such 
ancient occasions of the oferhymes as refusing to cooperate in the 
frithy^ failing to perform the trinoda necessitas, and unrighteous 
judgment,^ the breaches of the king’s mund under the headings of 
hamsocn or violent entry into dweHSngs,^ harbouring of outlaws,® 
and bohrbryce,’ together with those offences which could only be 
expiated by death unless the king extended to them his mercy, 
violation of the king’s handgrith or peace personally given, fight- 
ing in the king’s hall,** treason,*^ incendiarism.*^ A phrase of Cnut’s 
law*^ records as the ‘‘rights which the king has over all men in 
Wessex”, mundbryce, hzmsocnyforstealh and fyrdwite (these he will 
grant only to such subjects as he wishes specially to honour), but 
they are, as we have seen, only a few of the more important of 
those royal pleas that have been coming into the king’s hand, 
beginning with Ine and accumulating rapidly under the successors 
of iSlfred, and which are, perhaps, first specified as a coherent 


Procedure 
ofihe 
king s 
pleas 


body of law in those “kingship rights in every shire and borough” 
claimed by Eadgar.*^ 

Besides the fact that initiative in these causes lay specially with 
the king, and that his officers were specially bound to pursue 

1 II Eadward, i. 3. No man shall withhold from another his right. For the 
third offence he shall pay 120/- to the king. 

2 Leges Henrici Primi, 10. *3 Jbid. 52. 

4 But all these, except murdrunty seem to be synonyms of Saxon pleas. 

5 Commoda pads ac securitatis institucione retenta: apparently a Latin paraphrase 
of II iEthelstan, 25. 

6 From III Eadgar, 3. ^ n Eadmund, 6. 

8 II Cnut, 13. 9 iElfred, 3. 10 ni ^Ethelred, i. 

II Inc, 6. 12 Alfred, 4. i3 n iEthelstan, 6. 2. 

14 II Cnut, 12. *5 IV Eadgar, 2 A. 
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them, they were pleas of the crown in the sense that the wites due 
from them went not into the reeves’ farms, but direct to the king,* 
and— a decisive criterion for the eleventh century— in being sued 
under a special royal procedure, which denied die accused those 
safeguards and delays in which Saxon folkright abounded. He 
could attend no other summons until the king was satisfied,* on 
the first summons he must give pledge to the king’s officer to 
stand to right, he must attend on the day of summons to plead 
without respite or essoin,* or, in default, be condemned in absence; 
he might not claim remand until his lord could come to assist 
him; if he refused pledge he incurred the oferhymes, and might be 
imprisoned until he found it.* The sum of these truncations of 
common folkright make up a royal procedure distinct in kind, 
uniform in contrast to the various provincial laws, and of a severity 
which reflects the weakness of popular law in a lawless age, and 
the readiness of contemporaries to accept a new interpretation of 
the status of the crown in order to counteract it. To say that this 
field of law, perhaps the most important of all, had come under 
the king’s prerogative would be to speak intelhgibly, but at the 
cost of anachronism. The Norman lawyers, who spoke of the 
king’s rents as dotninica fima, and of the king’s thegns as taini 
dominici, called the growing body* of the king’s causes dotninica 
placitaregis ^ — they were personally his as were his demesne lands 
and the thegns of his household; they were les plais ki afierent a la 
curme la rei.^ But they were merely glossing a Saxon crown-right 
in Norman terms. The Saxon kings, with no reasoned doctrine of 
dominium to guide them, yet saw these pleas as a coherent juris- 
diction appertinent to the crown and separate from folkright — 
part of the cynescipe. Before the Conquest, in the Confessor’s 
charter to Ramsey, the concept is as fully reaHzed as it was to be 
for a generation after it: “all the pleas that belong to my crovm”, 
ealle tha gyltas tha belimpeth to mine kinehelme, omnes forisfacturae 
quae pertinent ad regiamcoronam meamJ The pleas of the crown were 
dready in being. 

* Leges Henrici Primi, lo. 4; Domesday Book, i. 252A: Has Hi forisfacturas 
habebat in dominio rex Edwardus . . . extra firmas. 

* Ibid. 43. 

3 Essoin = the acceptance of surety for attendance at court on some future 
date. Leges Hcnrici Primi, 52. s Ibid. 10. 4. 

6 Leis Willelme, 2. r J. Earle, Land Charters, p. 344. 
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All this growth of royal process gave the king a new relation 
to the law, and the king’s reeves a new standing in the moots. 
Asser shows .(Alfred taking the lead in a renaissance of law,* judg- 
ing ealdormen and reeves by their honesty and knowledge of 
custom, and revealing a clear sense of authority over their ofEce. 
They hold, the king tells them, a ministerium from God and him- 
self The illiterate and dishonest the king can and will degrade, 
i^lfred, then, appears as the active head of the executive not only 
in general but in legal administration; provincial moots no longer 
function in isolation, for a national discipline unites them under 
the crown. Moreover, the reeves and ealdormen, who are so 
clearly recognized as the king’s officers, are themselves widening 
the scope of their position in the courts. A commonplace of Eng- 
Ush legal history ^ is the gulf that separates the suitors as doomsmen 
from the presiding officer, sheriff, reeve, in Norman times jus- 
ticiar. The doomsmen give judgment, the reeve demands it from 
t hem, and executes the judgment made. Thus the archaic principle 
that law is folkright is underlined and the way barred to a king’s 
judiciary. But, in the crucial century and a half from iElfred’s 
reign, that bar was in some measure removed. Possibly Frankish 
influence, certainly the authority of Isidore of Seville,^ was ac- 
customing English legists to apply the term judex not only to the 
witan of the moots but also to their presiding officer, and the 
natural evolution of the gerefds function was in practice giving 
him something of justiciar’s work. ^Elfred placed upon his reeves 
and ealdormen the duty of knowing the written law and imposing 
it upon the courts,'* and regarded an ilhterate reeve as an anachron- 
ism. In the new, written dooms the reeve was “wise” in a way in 
which the provincial suitors were not, and, since it was he who 
called for the judgment of the doomsmen at each point of the 
trial, he must have had the qualities if not the function of a dooms- 
man himself.* Understandably enough, therefore, iElfred called 

I De Rebus Gestis, cap. io6. 

* F. Pollock and F. W. Maitland, History of English Law, i. 548. 

3 Cf. especially the text Judex, which is largely a borrowing from Isidore. 
The first use of Judex for reeve seems to be Mercian of the year 844. W. de 
Gray Birch, Cartularium Saxonicum, 443. 

♦ Asser, De Rebus Gestis, 106. 

5 I Eadward, Prologue: “King Eadward bids all reeves that they deem right 
dooms according to their knowledge as it stands in the doombook”; Cnut, 
1020. II. 
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the reeve^s office a ministerium sapientum, “a judicial office’^ and 
throughout the tenth and eleventh centuries the king’s officers 
were commonly given the name of judge. From these official 
judices was handed down the function of the Norman sheriff as 
justiciar of his county, and they mark an essential phase of transi- 
tion in the judicial development of the country. The royal element 
was now estabhshed beside the popular element even in the 
provincial courts of law. Thus the old popular judgment is 
associated with a controlling and directing executive. If the folk- 
moots stand for the rule of law and for individual right, the kings 
of the tenth century display a new care for the general peace, and 
a sense that rights, and the just assessment of right between parties, 
are not the only concern of law, and need stronger safeguards than 
the old folkright provided. With Eadward begins a series of 
enactments, proceeding from king and witan, and comparable 
with the Frankish capitularies, having for their aim the suppres- 
sion of disorder, the building up of a peace of the realm, the 
refinement of legal procedure and its enforcement by penalty. The 
archaic reliance upon self-help as the sanction of individual and 
pubHc right is by degrees eHminated, and if this is done by 
national edicts, it can be put into effect only because a completed 
system of administration gives the king access to every court, and 
enables him to command their obedience. Through the confusion 
of provincial forms, so much of the outlines of which we have 
lost, this second great principle has been working towards its 
completion, that the incorporating authority, the order, and the 
executive power of the assembfies rest with royal officials and are 
a national whole, and that a great part of the national law is the 
province of the king. 


Linking the growth of the sovereignty of the crown in law and The king 
the reforms in poHtical administration, of which we still have to 
speak, is the evolution of the legal doctrine of the peace. From^^^^^ 
iElfred to iEthelred EngUsh statesmen were obsessed by this 
problem, internal peace against theft and disorder, and external 
peace against the Danes, and the legal history of the period is 
largely that of an intense effort to bring about a common peace 
in a nation where every minster and church, every local assembly, 

VOL. I 8 
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every great landowner and official, had his several peace, but 
where there was no peace of the realm. In this effort every witena- 
gemote becomes a peace conference and every edict an edict of 
peace, and in the end they achieved a peace which, if it was not 
universal and perpetual, sufficed for crucial needs and occasions. 
The Leges Edwardi Confessoris record that the king’s peace lies 
upon the seasons of Christmas, Easter, and Pentecost, over the four 
main highways, and over the navigable rivers,^ but in practice the 
king’s grith is applied variously, as occasion demands, to great 
matters and small. It may cover the individual with the king’s 
special protection, as Eadward gave Swegen grith for safe-conduct 
in 1046, in spite of his outlawry,^ or it may be used more widely to 
check disorder, as when in 1051 the same king, caught between 
the factions of Godwin and Leofric, stopped an appeal to arms by 
placing them both and their supporters “under God’s grith and 
his own friendship ”. 3 It is not surprising that first among the com- 
mands of the Wantage edict “for bettering the peace” it stands 
that “the king’s grith shall be estabHshed as firmly as ever it was 
in his father’s day”, and that breach of that given by his own hand 
shall be inexpiable. 

Frith anJ The distinction drawn between the grith^ or personal peace of 
grith individuals, and the frith, or peace set between nations — or, as in 
the Empire, the land-friede, or peace of a whole community — is 
no doubt a sound one, but in the tenth century, much to the 
benefit of the realm, the distinction was becoming obscured.'^ The 
friths between the EngHsh and the succeeding Danish and Nor- 
wegian armadas are the sum of individual gages of peace, the 
leading men of either race speaking for themselves by oath and 
pledge, and thereby binding those under them.^ The grith of 
iElfred, Eadward, or iEthelred is the core of the EngHsh frith, as 
that of Guthrum, Olaf, or Justin is of that of the Northmen, but 
the peaces of the great East Anghan and Mercian ealdormen are 

1 Leges Edwardi Confessoris, 12. 

2 Anglo-Saxon Chronicle, 1046B. 

3 Ibid. 105 IE. 

♦ Cf. the use of frith and grith in Anglo-Saxon Chronicle, 1002E, ioo4E, 
and in VI iEthelred, 42. 

s iElfred and Guthrum’s Frith, Proem. This is the frith that King iElfred and 
King Guthrum and all the witan of the English race, and all the folk among the 
East Angles, have agreed upon, strengthening it with oaths for themselves and 
their subordinates. 



THE KINGDOM OF BRITAIN 


constituents of it also, with those of many lesser men, which on 
occasion may be used to set up local fridis while the main body of 
the nations are stUl at war. So the Western magnates, iElfric for 
Hampshire, ^thelweard for the South-western counties, and 
Archbishop Sigeric, made frith with Olaf Tryggvason; ' so also 
Ulf kytel and the East Anglian witan used their own griths to come 
to terms with Swegen in 1004.* Thus afforced by the griths of his 
magnates, who, in their turn, speak for their countrysides, the 
king’s grith is not far from being the pledged frith of a nation. In 
this sense, all those, both Norse and Enghsh, who are within the 
frith set between ^Ethelred and Olaf are “King .(Ethelred’s frith- 
men”.^ AU others are outlaw, and, for the term of the treaty, to 
be law-worthy in the king’s realm is to be in the king’s frith. 

The characteristics which distinguish these early experiments in The 
the peace from its later and perfected form in English law are its 
partial and occasional application, and the underlying theory thaf^” 
the king’s is only one, though the greatest, of a number of gridis 
placed for the occasion at the disposal of the state. Much of the 
enforcement of law even in the tenth century was still left to self- 
help, Hcensed violence, while the Danish wars had so thrown the 
country into disorder that whole provinces hghtly changed their 
allegiance. The effort against internal disorder thus bore something 
of the appearance of civil warfare, and its aim was constantly 
directed towards the establishment of a frith. Eadward, at Exeter, 
with his counsellors, “seeks how our fridi may be made better’’, 
and “receives oath and pledge from aU the nation” that they will 
hold to it."* .iEthelstan, again, at Gratelcy, complains “that our 
frith is ill kept,” and “takes oaths, pledges, and sureties” from the 
witan there.* Thus the internal order of the realm rests upon much 
the same sworn and pledged frith, centring upon the king’s personal 
peace or grith, but strengthened by those of the magnates, as was 
set up during brief intervals of peace between the Danish fleets 
and the English. It is now appHed as the domestic frith of the 
nation, and comes to be the principal object of the great reforming 
councils of the tenth century and is embodied in their edicts. 


1 II iEthelred, 1. * Anglo-Saxon Chronicle, 1004E. 

3 II iEthelred, 3. i. So, in 921, the men of Huntingdon “sought King 
Eadward’s frith”. Anglo-Saxon Chronicle, 921A. 

♦ II Eadward, Proem. * V vEthelstan, Prologue. 
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Grateley, indeed, and its sequels at Exeter, Faversham, and Thun- 
dersfield, is the inspiration of a great combined effort of king and 
people to put the realm under a standing frith, every magnate and 
reeve at those councils taking oath that “he will hold all that frith 
that King iEthelstan and his witan set at Grateley’’,^ and the 
reeves exacting pledges from the communities they govern that 
they too will hold it. In London the response to this was the 
founding of a formal frith-guild, in which eorl and ceorl were 
bound into a common obedience to the decrees against robbery 
and violence, and to joint action to pursue them to justice.^ In all 
this we are very near to an effective peace of the realm. It is true 
that its basis is as yet uncertain. The frith founded at Grateley is 
the sum of multitudinous griths sworn and pledged in provincial 
moots and royal councils, and it might well have hardened into 
a peace of the folk such as the German landfriede. On the other 
hand, the king’s share is already predominant, his own grith the 
greatest peace involved, and its enforcement by the reeves ordered 
under penalty of the special wite for contempt of the king’s 
authority, the king’s wite.^ By the reign of iEthelstan the king is 
claiming to impose his will upon the communities as to what 
actions or persons shall be recognized as within the peace.^ Upon 
the whole is set, as the most impressive authority, the sanction of 
the king’s mund.s The king demands, and, on the whole, secures, 
that his people shall “frith all that he will frith”,^ and, as the ad- 
ministration grows ever stronger and more specialized, it becomes 
increasingly probable that it will be upon the king’s peace that the 
order of the realm will in the end come to rest. Cnut promises that 
he “will make full frith through the power that God has given 


An entirely new set of institutions arose to make this concern 
for the frith effective and to give it permanency, those that centred 
upon the hundred. There can be little doubt that the hundreds 
were first formed as private associations or frith-guilds and were 

* VI iEthelstan, lo. ^ Ibid, passim. 3 n >Ethelstan, 25. 

4 Ibid. 20. 3: “It shall be proclaimed in the moots that men shall frith all that 
the king wills to be frithed^’. 

5 Ibid. 25, 2. ^ Ibid. 20. 3. 7 Cnut, 1020. 3. 
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part of the response of the countrysides to the edict of Grateley, 
with those of Exeter, Faversham, and Thundersfield. The societas 
hundredi is a common phrase of Anglo-Norman law, and the 
voluntary origin of the hundred is marked by the fact that it 
is protected against disobedience to its authority, judgments, and 
rules, not by a crovra wite, but by the oferhymes of its principal 
members, the thegn’s oferhymes of five mancuses, or thirty 
shillings.* Unlike the usage of all other courts, conviction in the 
hundred carries with it the normal wite and bote, and “thirty 
shillings to the hundred” in addition,^ and, finally, the hundred 
shares in the chattels of condemned thieves,* a right never in 
Saxon law accorded to doomsmen proper, and, it might be 
thought, pessimi exempli had the men of the hundred been in 
origin judges of a court. In fact the function of the hundred is not jy 
properly one of jurisdiction but is a special apphcation of the voluntary 
universal privilege of self-help against theft, by which, as the 
Grateley frith decreed, thieves must be hunted down by the hue 
and cry and slain."* This organized self-help under royal patronage, 
so characteristic of the age, we may see in the frith-guild of the 
Judicia Civitatis Lmdoniae, explicitly formed to put in action the 
Grateley decrees,® charged with the duty of suppressing theft, 
defended by the oferhymes of its members,® enjoying a share of 
the chattels of felons,’ and placed on a semi-pubUc footing, in 
that it could command the service of the king’s reeves.® Though 
the guild of the Judicia has not yet the right of oath and ordeal 
and cannot, therefore, technically embody a court, ^Ethelstan has 
already given it the substance of jurisdiction. Its extra-judicial 
enquiries into the guilt of tliieves are to have the authority of the 
ordeal.” 

* Leges Henrici Primi, 35; Liebermaim, Sachglvssar, p. 461. 

2 III Eamund, 2; II Cnut, 15. 2; Leis Willeme, 42. i. 

3 I Eadgar, 2. i. VI iEthelstan, i. i. 

4 II iCthelstan, i. As late as the reign of Eadward the Elder the responsibility 
of following up stolen cattle lay with the loser. 

5 VI iEthelstan, Proem: “To make more effective the dooms which were set 
at Grateley, Exeter, and Thundersfield”. 

6 Ibid. 7: “Let him not abandon the enquiry on pain of our oferhymes . 

7 Ibid. 1. I. 

8 Ibid. 8. 4. 

9 Ibid. 9: “Thieves who arc not manifestly guilty on the spot, but found so 
by subsequent enquiry (by the guild), may be redeemed by their lor^ or khi^ 
men as though they had been condemned by ordeal”. The process of enquiry 
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Here we have a frith-guild anticipating the hundred in many 
essentials, as the hundred, when established, retains many of the 
significant characters of the frith-gudd. The name of the hundred 
is there, for the guildsmen are bound by groups, or titheings, of 
ten, into a combined hynden, or hundred under a hyndenman,^ and, 
though the intention is to form a personal association, it is quasi- 
territorial from the first, for allowance has to be made for tithe- 
ings of greater or less population.^ It has an inchoate right of 
judgment, since its inquests have the effect of trial, though con- 
ducted widiout the traditional forms. The hundred is adopted and 
made obligatory on the whole country by Eadmund as an associa- 
tion of corl and ceorl in thief-taking, and retains its oferhymes,^ but 
it is Eadgar’s fuller code that confers the formal status of a court of 
judgment in folkright with oath and ordeal, and which, for the 
first time, shows the adoption of the private organization into the 
machine of government. In words which would have been in- 
applicable if the hundred had been a pre-existing jurisdiction 
already exercising the ancient law and procedure, he provides that 
“in the hundred, as in other moots, we will that every case be 
conducted by the rules of folkright” fixes the meeting of the 
court every four weeks * — this was the interval at which the hyndens 
of the London frith-guild held their meetings*— orders that judg- 
ment shall be given within a fixed term, and the parties mulcted 
with the thirty shilling hot to the hundred if they do not appear,^ 

is here geaxiatt, not by formal judicial procedure and doom, but in a quite 
general sense. Cf. y^lfred, Introduction, 49. 3 : Wegeascodon = audivimus, “we have 
learned”. Ine, 39. If a man flee from his lord and is discovered {hine man geaxie). 
In the tenth century geaxian is used of the official but non-judicial investigations 
of the reeve. IV Edgar, 10 (enquiry into the truth of warranty of sale). 

* VI jEthclstan, 3. 

^ Lieberniann considered that these titheings were preexisting territorial 
units, but if such had existed Grateley would have mentioned them. The mem- 
bers of the hyndens were neighbours of standing, with slaves and commended 
men, a fact which at once gave the titheing the quality of a territorial neigh- 
bourhood. The phase during which the original grouping by ten men was 
being abandoned is recorded in Consiliatio Cnuti, ii. 19. 2d: Alicubi (dkitur) 
veto decimatio (titheing), quia ad minus debent inesse. 

a III Eadmund, 2. 

4 I Eadgar, 7. This clause proves conclusively that hundredal process of 
judgment was new in Eadgar’s reign. 

s Ibid. I. * VI iEthelstan, 8. i. 

7 According to Liebermann the oferhymes was not the thirty-shilling bot, but 
the fine of thirty pence found in VI aEAelstan, 3, and also in I Eadgar, 3. This 
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aiid, finally, defines the duty of the hundred, like other courts, to 
proceed by oath and ordeal.* Besides these clauses, which convert 
the powers of informal inquest — geaxian — conferred by jEthelstan 
into a true power of judgment — deman — recognize the guild 
meetings as courts, and confine them to the strict rule of oath and 
ordeal, Eadgar’s Ordinance of the Hundred is largely a reaffirma- 
tion of the objects and functions of the voluntary hundred of the 
Judicia,^ which, in turn, has been inspired by the national decrees 
of Grateley. Thus, the series of peace enactments from iEthelstan 
to Eadgar should be regarded as a whole, theft and its suppression, 
both equally violent, being the most notorious of contemporary 
threats to the frith. Reign by reign the edicts grow stricter, more 
elaborate, and of more general application, till they gain their full 
embodiment in the hundred. It is ^Ethelstan who licenses the 
hundred guild as an allowable interpretation of the intentions of 
the witan at Grateley. It is Eadmund who adopts the guild and 
makes it of universal obligation. It is Eadgar who recognizes that 
the inquests of the guildsmen are in substance trials, and forces 
upon them regular periods of meeting and the oath and ordeal 
of folkright. In so doing he ’ takes the final step and adds a new 
circle of jurisdiction and administration to English government. 
It need not be suggested that the London frith-guild is the sole 
root of all this. It may have drawn upon similar associations in 
other districts whose provisions we have lost, though it is true that 
a report of the measures taken by the county of Kent on the same 
occasion that produced the Judicia of London ♦ takes much more 
conservative measures to meet the king’s demands. But guild 

is impossible, since the latter is a variable fine, and divided between the hundred 
and the criminal’s lord. Moreover, the thegn’s oferhymes was thirty shillings, 
not pence. ’ I Eadgar, 9. 

2 In substance, I Eadgar, 2, 3, 4, and 5, are taken from the Judicia. 

2 I suggested in Essays in Honour of James Tail (p. 164) that a lost edict of 
Eadmund, in which, according to Eadgar, he ordered “the doing to the thief 
his right”, might be the origin of the hundredal jurisdiction as it is found in 
Kent. I now beUeve that this refers to the sanction of the right of extra-legal 
enquiry [geaxian) conferred by VI iEthelstan, 9, and the makmg of it genertJly 
applicable by Eadmund. The substitution of a folkright trial for this informal 
process seems to be the main purpose of I Eadgar, the “Ordinance of the 
Hundred”. 

■* III iEthelstan: “The decree of the bishops and other witan of Kent ... (2) as 
to our peace, which all the people wish to be observed as your witan at Grateley 
decreed”. 
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influence, almost certainly guild origin, left its mark on the hundred 
in name, in the element of guild profit from money penalties, and, 
possibly, in some parts of England, in the elective nature of the 
bailiifry.* The primary purpose of both the frith-guild and the 
hundred is to organize the primitive and undisciplined ‘‘riding 
after thieves” which is an original right and duty of the Saxon 
countryside. The duty and power of trial is historically an after- 
thought. Some such disciplining of the practice of extra-judicial 
remedy was essential to the effectuation of the Grateley frith, for, 
not only did it provide that the community as a whole should 
take up the defence of individuals, but it secured the country from 
the dangers of a lynch law which was lawful yet unregulated, and 
as great a source of feuds, disorders, and injustice as theft itself. 
The principles common to the London frith-guild and the hundred 
substituted community action for individual self-help, and enabled 
the crown to deal with an organized territorial unit instead of a 
formless crowd of individuals. In assuming a joint responsibiUty 
for order and for the suppression of the most prevalent form of 
crime, the hundred was offering itself to the crown as, for many 
important matters, a juridical whole in a new sense. It was this 
legal unity, the guild quality, almost a legal personality, of the 
hundred, voluntarily assumed at first and subsequendy enforced, 
that made the hundreds susceptible to the constant imposition of 
new obligations and to that system of amercements upon which 
much of the authority of the Norman kings ultimately rested. 

While its initial function in the tenth century reform is the 
repression of the typical disorder of the epoch and the administra- 
tive embodiment of the peace, the hundred came to play its part 
in a general reconstruction of government. The reconquest under 
iElfred and his sons placed the crown in possession not of a govern- 
ment of England but of the ruins of at least eight national con- 
stitutions. Besides reconstituting her own shire system, whatever 
it was, Wessex was faced with the task of bringing into a common 
administrative scheme the trithings and wapentakes which the 
Danes had set up or taken over in the North, the Celtic scirs, the 
lathes, the rapes, and whatever local units of Essex, East Anglia, 
and Mercia have passed outof history. In the hundred shepossessed 

I As in the Eastrey and Wingham hundreds of Kent, and the Rotherbridgc 
hundred of Sussex. Victoria County History of Sussex^ ii. 172. 
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an institution which was readily exportable. It conformed to the 
contemporary fear of theft and violence, and it was voluntary in 
origin — ^lynch law legalized. As a popular special jurisdiction it 
could be added to the existing moots, or set up beside them, 
without fear of a conflict of laws and loyalties. The hmdraed 
saetene, right to initiate the hundred, constitutio hmdredi,^ was there- 
fore freely conferred or imposed upon communities and influential 
subjects, and during the second and third quarters of the tenth 
century must have been carried far and wide throughout the 
country. It became, indeed, the one jurisdiction common to all the 
peoples confederate under the Regnum Anglorum. Not only Wessex 
but all the countries sometime of the Heptarchy save Bemicia 
have been invaded by the himdredal system by the time of Domes- 
day. Thus, in Kent the surface of the lathes is od -^written with 
some sixty hundreds, some of them reckonable in acres, one 
conterminous with the lathe of Milton. It is the lathe courts, as at 
Milton and Wye, that entertain the old justice and the pleas of the 
crown, and, when they have decayed, it passes to the county court. 

The hundreds, not only in Kent, but in all parts of southern Eng- 
land, tend to be ad latronetn judicandum, that is,^ they have only that 
specifically hundredal function which runs back in the cognizance 
of theft, through the edicts of Cnut, Eadmund, and Aethelstan, to 
the edict of Grateley and its London offshoot. As a special jurisdic- The 
tion supplementary to other, older jurisdictions the hundred has hundred 
often come to be blended and confused with them, and so its 
spread has produced that bewildering appearance of diversity of//<,^ 
size and jurisdiction which has baffled historians. Added to the 
lathe court of Milton, the hundred conformed to the boundaries 
of the lathe, which was, therefore, called both lathe and hundred 
in Domesday. Milton curia continued to exercise both its old 
criminal jurisdiction and that of the hundred, and finally in the 
thirteenth century came to be classed as a hundred court. In East 

1 III Cnut, 58. 

2 E.g. Kingston Hundred (Surrey), pro latronibus judicandis et praeceptis Regis 
txequendis (Placita de Quo Warranto, p. 741). The private hundreds of Hamp- 
shire claim only gallows, which is a synonym for infangentheof. Ibid, 764, 767, 

769. Cf. also Berkshire, ibid, 81, 152; Gloucestershire, ibid, 256, and Devon, ibid, 

167, 171. In general, compare Essays in Honour of James Tail, pp. 155 et seq. 

Certain other pleas, usually that or sanguinis effusio, were attracted here and 
there into the cognizance of the hundred, but it is not common, Cf. EUiam 
Hundred and Axtan Hundred (Kent), Placita de Quo Warranto, pp. 324 and 345. 
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Sussex, on the contrary, the same amalgamation produced the 
opposite effect; the rape absorbed the hundreds, and did their 
work in its three-weekly lathe court. ^ In Lancashire the administra- 
tive divisions preserved the names of both hundred and scir, and 
we find hundreds of Blackbumshire or West Derbyshire, which 
were also called wapentakes; three administrative epochs were com- 
pounded in these names. Again, pulled between the county and 
hundred courts, the former drawing away the pleas of the crown, 
the latter holding theft and the administration of the peace, and 
offering the convenience of a monthly court, the older divisions 
might lose their vitahty. So the Cornish scir of Trigg broke up 
into the three hundreds of Stratton, Lesnewth, and Trigg, ^ and if 
Wessex and Mercia ever possessed similar units that may have 
been their fa^foJso. In the middle north, on the contrary, the 
wapentakes — whether Danish or AngUan^ — tended to survive, 
and, with the hundreds as their administrative subordinates, re- 
mained courts of criminal pleas into the Middle Ages. Thus the 
hundred, even when remaining in the hand of the crown, was 
patient of almost every conceivable combination with the older 
circles, and the position is compHcated even further by the number 
of private immunities. Theft and the peace went together, and 
suretyship for their men was freely laid upon the shoulders of 
lords. It was, perhaps, as much this as any sense of due privilege, 
which led to the widespread attribution of hundredal power to 
private immunists during the eleventh and twelfth centuries, 
whether in fee or farm.** We have no vaUd reason for carrying 
hundredal immunity behind the eleventh century, nor for behev- 
ing that it had gained its full momentum before the Conquest, but 

1 Cf. H. M. Cam, Essays in Honour of James Tait, p. 24. 

2 H. M. Cam, “Manerium cum Hundredo”, English Historical Review, xlvii. 

3 The wapentake is usually said to be Danish in origin. There is no evidence 
that any Scandinavian unit of government bore that name, but vapnatak, “the 
resumption of arms”, is the term for the closing of the session of the Icelandic 
Althing. The distribution of the wapentakes in England has not been scientific- 
ally studied. In medieval records it is used in the country between the Trent 
and the Tees; but learned clerks were apt to apply it arbitrarily elsewhere. 

^ The lapse of the hundredal administration into private hands probably 
began with the greater ecclesiastics, in Cnut, 58 (Instituta, 1103-1120): Ep/- 
scopi ... in multis tamen locis secundum iusticiam in sua propria terra et in suis villis 
debent habere constitutionem hundredi, quod Angli dicunt hundraedsetene: bishops 
ought in many districts rightfully to have the setting up of the hundred in their 
own lands and townships. 
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the hundraed saetene of both crown and immunist acted everywhere 
as a corrosive against the ancient provincial scheme of the Hept- 
archy, and had much to do with its replacement by an Enghsh 
system of courts and administrative districts. 


Meanwhile the courts of the older folkright and the king’s The 
administration remained to be restored and coordinated. The 
Danish invasions had wiped out the structure of Mercia: its many 
ealdormanries vanished, and were replaced by the single great 
ealdormanry, lordship, or sub-kingdom of ^thelred and the 
Lady .lEthelflaeda, and a great change came upon England south 
of the Thames also. Alfred’s ealdormen of the several Wessex 
shires seem to have held their charges to the end of their Uves, 
but, as they died, their ealdormanries were not renewed. Instead, 
a division was made which conformed in general -^ith the old 
national frontiers. Mercia remained a whole, though a second 
ealdormanry, centred upon Hereford, appears for a time. East 
Angha and Essex — probably including Hertfordshire and Middle- 
sex — were each left as separate provinces, and Wessex was divided 
under two ealdormen, sometimes called of Devon and Hamp- 
shire, and in one charter, those of the Western Provinces and of 
Winchester.* Whether Kent and Sussex lay in the Winchester 
province, and where the line was drawn between that province 
and the Western ealdormanry is not known. 2 This redistribution 
must have transformed the problem of English government in 
its lowest stratum, and, with it, the nature of ealdormanry. An 
ealdorman who governed all Mercia was in an entirely different 
position from those who once governed a single county, and, for 
this reason, if for no other, the tenth-century crown was faced 
with the need to find a new method of direct administration for 
the vastly enlarged area of the West Saxon supremacy. This 
method they had developed securely before the end of the Saxon The 
era, its components being the modern county with its sheriff, and 
the hundred; but the process of the reconstitution of the shire was 
too gradual to be allotted to any one reign, nor, at present, can we 

* J. M. Kemble, Codex Diphmaticus, 698. jEthelweard Occidentalium Pro- 
vinciarum Dux: jEljric Wentanensium Provinciarum Dux, 

* An ealdorman of Sussex appears once in ./Ethelred’s reign. 
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do more than conjecture the main outline of its growth. The 
sheriff, eo nomine, does not make his appearance until the reign of 
Cnut, but from that of ^Ethelred we hear of a scirman, one Wulf- 
sige the Priest, holding that position in Kent, and apparently dis- 
charging the sheriff’s office,* and under Eadgar* a regulation 
ordering its court to meet twice yearly gives us our first mention 
of the modem county. In this edict, indeed, the units of shire, 
hundred, and borough appear for the first time together, and 
Eadgar’s reign must, therefore, be taken as the time at which 
Enghsh administration reached its final form. 

The From the time when the Danish invasions wrecked the ancient 

boroughs provinces of middle and eastern England to that when the modem 
system emerged under Eadgar, there was, however, an interlude 
in civil government, during which courts and reeves retired into 
the fortified centres. From .^Elfred’s day to Eadgar’s the king’s 
reeve rules pot the shire but the borough, and the borough itself is 
the primary unit of government.^ A few English towns, notably 
Canterbury, were known as boroughs before the reign of ^Elfred, 
but their multiplication seems to have been caused by the great 
Danish war of 870-920. They were the burb, or towns “timbered” 
or fortified by a containing wall in the process of defending 
Wessex and reconquering Mercia. The first hint that they have 
become the primary units of organization for defence is the annal 
of 894'* in the Anglo-Saxon Chronicle. Here, for the time being 
at least, we see the king’s officers in garrison throughout a range 
of burhs covering most of England that was in English hands, and, 
as the Enghsh passed to the offensive, the building of boroughs 
became the routine method of securing recovered territory: “in 
this year jEthelflaed timbered Tamworth and Stafford burh, and 
in the same year, at Martinmas, King Eadward had the north burh 
at Hertford timbered between Maran, Beane, and Lea”.® Taken 
by themselves, these facts stand for no more than a revolution in 
the art of war, but, as later in Saxony, strategical considerations 
came to bear upon the administrative system, and changed it 

* J. M. Kemble, Codex Diplomaticus^ 1288. 

* III Eadgar, 5. i. In succeeding charters of Cnut’s reign^ (J. M. Kemble, 

Codex Diphmaticus, 731, 732), iEthclwine appears as shireman and later as 
sheriff. 3 n i^thelstan, 20. i, 

4 Anglo-Saxon Chronicle, 894A. 5 Ibid, 91 3D. 
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vitally. Wessex before the reign of i^lfred was governed certainly 
by the ealdormen and moots of the nine counties south of the 
Thames, and possibly also by subordinate units of which the 
various king’s towns were the capitals. For a period after i^lfred 
the traditional circles of government seem to have been in abey- 
ance, and Mercia and Wessex alike were controlled from boroughs, 
the only courts below the witenagemots of the ealdormanries 
being borough courts, and the only officials under the ealdormen 
borough reeves. This phase may not have lasted long. The shire 
moot was meeting again by the time of Eadgar, and it was, per- 
haps, a war measure by which the civil power took refuge within 
the borough walls. But ^Ethelstan’s laws assume that all courts 
will be borough courts,’ and that borough reeves are in control of 
the royal estates,^ while the author of the Judex, speaking in general 
of the justiciables of any moot, takes it that they will be those of a 
borough.^ 

A document known as the Burghal Hidage, and assigned with 
some probability to the years 911-919,'’ gives, evidently with some 
corruption, a record of the districts subject to the various boroughs 
of Wessex, and of several districts of Mercia.* For Wessex these 
areas are irregular, and break up the ninth-century shires, but some 
of the boroughs are known to have been ptllae regales,^ royal 
townships, and in Sussex the burghal area seems to have had some 
relation to the rape.’ It is not improbable, therefore, that the 
period of burghal government may have marked a time when 
many of the royal towns became indefensible and when the moots 
were withdrawn mtosuchof them as had been timbered, and whose 
position was particularly strong,® the reeves following them, but 
retaining the stewardship of the royal estates whose curiae were 
abandoned. If so, burghal administration, drawing upon past 
institutions, preserved something, though not all, of their outlines. 

* II iEthelstan, 20. i. * I yEthelstan, Prologue. 

3 Ibid. 9. I. As the text dates from after 980, this may already have been an 
archaism. 

4 H. M. Chadwick, Anglo-Saxon Institutions, p. 207. 

s W. de Gray Birch, Cartularium Saxonicum, 1335. 

® Southampton, /ilton, Winchester, Exeter, Bath. 

’ The burghal areas of Sussex are Heorepebura (Hooe Rape Burh?), Hastings, 
Lewes, Burpham, Chichester. 

* Thus, m Donet, Dorchester was ignored, and Warcham taken as a burghal 
site. 
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The number of centres of government being thus reduced — there 
were four survivals in Hampshire, Porchester, Southampton, 
Winchester, and Twynham — and the supervision of the ealdor- 
men being relaxed by the reduction in their number, the borough 
reeves must have risen in importance. In Oxford, Worcester, and 
Warwick, the only boroughs in their shires, they must have been 
sheriffs in all but name, and it is, perhaps, in these circumstances 
that a new title, that of high-reeve, comes into the official language 
of southern England. Eadmund, in his edict of Colyton,* speaks, 
apparently of the borough reeves, as summi prepositiy while the 
Chronicle reports two heah-gerefan as being killed in the Danish 
raid on Hampshire in 1001, ^ and of another, iEfic, as being 
murdered by the ealdorman of Essex in the following year.^ 
Against this predominance of the borough and the high-reeve, we 
have to place the fact that the shire had already revived by Eadgar’s 
reign, and was holding a court twice yearly in addition to that held 
three times a year for the borough, and that the importance of the 
shire was marked by the attendance of the ealdorman and bishop 
at its court.^ The phase during which the shire reasserted its 
supremacy cannot, therefore, be described with any certainty. It 
is only clear that it did in fact succeed in shaking itself clear from 
the rivalry of the borough, and that, as a result, the sheriff was 
established as the principal local officer of the crown. The appear- 
ance of Wulfsige the shireman in the reign of ^thelred gives us, 
perhaps, the latest date for the completion of the process. Thus, 
the burghal phase of administration is no more than an interlude, 
but one which helped to break up the circumscriptions of the 
Heptarchy, and to clear the ground for the EngHsh shire and 
hundred. In the counties of the South the larger divisions of 
Wessex, Hampshire, Dorset, and the other small ealdormanries 
of the ninth century reasserted themselves to determine the shire 
boundaries of the tenth. Essex, Kent, Sussex, Surrey, and the two 
East Anglian folks are primitive divisions of even greater age. But 
in Mercia the borough had the last word. The counties of the east 
Midlands may have begun in the burghal areas of the Five 
Boroughs of the Danes. Those in the west take their names from 
the Eadwardian boroughs btdlt in the re-conquest, and the central 

* III Eadmund, 5. 2 Anglo-Saxon Chronicle, lOOiA. 

3 Ibid. I002B. 4 III Eadgar, 5. r. 
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location of their capitals and the rounded assessments in hides, 
1200, 2400, and the like, which “He into’' them, are strong argu- 
ments for their creation as an act of deUberate statesmanship.* 
Indeed, though older units had not all been obliterated, by the 
time of Eadgar all England south of the Humber was set out to 
plan, the variety of the minor kingdoms. West Saxon scir, Mercian 
ealdormanry, and petty kingdom, drawn into one common struc- 
ture of government, the moots losing their sense of provincial 
identity in a new common status as shire-thegns of an English 
king. 


Returning to the main theme of kingship, and to its new status The kings 
as a pohtical monarchy of Britain, it is difficult to determine how^i^^^ 
far this revolution in the crown had called into being a speciaUzed 
central ministry, or was supported by any organized system of 
finance. The tenth and eleventh centuries were not an age of 
record. The sole source of revenue for Wessex, until the introduc- 
tion of the feudal aids after the Conquest, was the produce of the 
royal lands and the wites of the courts. Danegeld, wliich was paid 
seven times between 996 and 1118, was the only direct tax upon 
the land of the whole country, and can hardly be counted as 
revenue. According to Asser,^ a distinction between the lands of 
the crown and the personal lands of the king had already been Royal 
established by the reign of iEthelwulf, who, in his testament, 
commended the pecunia regni to his two elder sons, who were to 
reign simultaneously over Wessex and the Eastrey,and bequeathed 
liis propria haereditas to his younger cliildren and to remoter con- 
nections. iEthelred II, in one of his charters,^ amply confirms this. 

On the death of his father Eadgar, he tells us, the witan chose his 
elder brother Eadward as king, and conferred upon himself the 
lands of the ethelings, the terrae ad regios pertinentes Jilios. On the 
death of Eadward, iEthelred received both the lands of the ethel- 
ings and also the regales terrae. These he distinguishes from his 
propria haereditas which he can alienate at will. Substantial crown 
lands, for whose conservation the witan felt themselves respon- 

* F. W. Maidand, Domesday Book and Beyond, pp. 502 et seq. 

2 De Rebus Gestis, 16. 

3 J. M. Kemble, Codex Diplomaticus, 1312. 
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sible, seem, therefore, to have been established as early as the ninth 
century, and it is, no doubt, the remnant of the crown demesnes 
which appears in the Domesday of East Anglia as terra de regno,^ 
and in Devonshire as dominicatus regis ad regnum pertinens. The 
distinction was one which could not survive under a doctrine of 
feudal tenure, and lapsed with the Conquest, but, since all grants 
by charter were unconditional as far as the giver was concerned, 
it must have been a necessary restriction if the Saxon crown were 
not to be stripped of all its resources. 

The king's As seen in Domesday, the profits of these lands are consolidated 
farm or fixed renders from the shires, which the sheriff must 

produce annually, irrespective of the actual yield of the year, 
making profit or loss according to fortune. This practice of fixing 
a yearly quota was of such old standing in exploiting the property 
of individuals and rehgious communities, that there can be little 
doubt that the general principle had long governed royal as well 
as private finance. From as early as 836 we have the record of a 
fixed farm from the land of Challock in Kent,^ and a schedule of 
provender “from ten hides to foster'^ is usually taken to be Ine*s 
regulation of the farm to be paid to him from his land. The regiae 
censuSy of ^Elfred may, perhaps, be taken to be the king’s farm, 
cyniges feorm, that he sometimes granted to monasteries,^ and with 
iEthelstan, who orders the maintenance of one poor person from 
every two of his farms,^ the system is clearly estabhshed. The 
normal method of organizing individual estates under this system 
seems to have been to lay upon them the farm of one or more 
days,® presumably a sufficiency of provender to maintain their 
owners’ household during that time. Domesday shows the prin- 
cipal royal manors of Wessex thus burdened by a farm or provi- 
sion for one night— unius metis — and, since the same practice 
was in use in the monastic estates of Winchester as early as a.d. 
931,^ it must have been one of old standing. The Chronicle calls 
such estates feorm hamsJ 

* Domesdajr Book, i. 183: Istud castellum est de regno Angliae. Non suhjacet 
alicui hundret, ^‘Kingship lands’' would probably be the old English equivalent. 

2 J. M. Kemble, Codex Diplomaticus, 235. 

3 iElfred, 2. 4 i^thclstan, Alms. i. 

5 The abbey of Ramsey arranged its manors in groups to render the farm 
of two weeks. ^ J. M. Kemble, Codex Diplomaticus, 353. 

7 Anglo-Saxon Chronicle, 1087B. 
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How far the feorm was available in money is another matter. 

Perhaps in very early times the king circled the country, Hving 
upon his own estates, and even as late as 1006 i^thelred wintered 
in Shropshire upon the local king’s farm.* It used to be held, on 
the authority of the Dialogus de ScaccariOy that the Jirma comitatus 
continued to be paid in kind until the reign of Henry I, but this 
can no loiter be beUeved.^ Even iElfred could clearly turn his 
regiae censmmto coin if he did not receive them as such; his house- 
hold received wages at Easter, and he could send money to distant 
monasteries. Asser’s account, indeed, takes a budgetary form as for 
a money revenue, and the provision that, where offences involve 
disobedience to two ealdormen, the wite shall be paid to the king 
half in one scir and half in the other,^ strongly suggests a scir-farm 
whose reeve could not afford to allow its profits to reach the king 
through other channels. *With iEthelstan the presumption of an 
organized farm becomes certainty. When, after a period of ignor- 
ance, we see the farm in the Confessor’s reign, it is already ^efirma 
comitatus in its Domesday form, accounted for* — and, presumably, 
for the most part, rendered — in coin by the sheriff to a treasury. 

The king’s gold-’horde is spoken of in the earliest days of king- The kings 
ship. It is said that Eadred lodged records and his inherited wealth treasure 
in Dunstan’s abbey,^ and this is the first hint of the treasure as an 
institution of state. A charter of Cnut’s reign is recorded as being 
deposited “in the king’s haligdom*\^ and a similar reference under 
the Confessor is Latinized in thesaurum regis,^ Florence of Wor- 
cester, writing, of course, a century later, records that Harold 
Harefoot seized the treasure wliich Cnut had left to his queen 
Emma, and that it was at Winchester.'^ Two of the Confessor’s 
chamberlains, Aluric and Henry, ® called in Norman times thesau-- 

1 Anglo-Saxon Chronicle, ioo6b. 

2 Round, Commune of London. 3 iClfred, 37. i. 

4 Memorials of St. Dunstan (Rolls Series), 29. 

5 J. M. Kemble, Codex DiplomaticuSy 1327. 

6 Ibid. 932. 

7 Gazarum opummie, quas rex Cnutus Alfgivae reliquerat reginae. This is to some 
extent confirmed by Anglo-Saxon Chronicle, 1035 c and D. The previous 
citations are taken from L. M. Larson’s King's Household. 

® Domesday Book, i. 49A, 49B, and 151A. Aluric’s lands were given to 
William’s chamberlains, Humfrid and Alberic. It is possible that the tenure of 
Wenesi Camerarius Regis Eadwardi near Neatham in Hants should be added. 

Ibid. i. 47A. 
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rarius, already held land near Winchester before the Conquest. It 
is possible to suppose from this that the treasure was now a per- 
manent institution and usually lodged at the capital of Wessex. A 
solid establishment of the treasure from at least the reign of Cnut 
is, indeed, necessary to explain the degree to which its financial 
methods were advanced by that of the Confessor. From before 
the Conquest we have clear proof of a consolidated sheriff’s farm, 
for the Domesday entries for the Confessor’s day proceed on that 
assumption. This the treasury was expert enough to supervise, 
making deductions on account of lands withdrawn from the 
sheriff’s charge, and possessing the essentials of later treasury 
technique in accounting — almost certainly by taUies — and in 
securing a standard purity in coin of the sheriff’s render. The 
assaying of coins for their content of silver by weighing them 
against a standard measure {ad pensum), and for its purity by melt- 
ing and removing the dross from a sample of the metal {moneta 
alba or blanca), were in practice in the late Saxon period.* 

Financial The administration of this routine seems to have lain until well 
officials into the Norman period in the hands of the king’s domestic 
attendants. Of such officials we know very little. It is possible that 
there was no title of chief horderer, or treasurer, even under the 
Confessor,^ but officers of the treasury there must have been. A 
late authority ^ asserts that the keeping of Eadward’s records in his 
treasury was entrusted to HugeUnus, who appears in charters as 
cuhicularius and hurthegtiy^ and in Domesday as Hugo Camcrarius.s 
The continuity of the office in the days of the Norman kings 
makes it certain that Hugo, or HugeUn, and the two other known 
earner arii^ of Eadward were the principal financial ministers of the 
crown. The title is of purely domestic origin. Burthegn, officer of 
the king’s bower or chamber, is its Engfish form, but it was one 
of importance from at least the reign of Eadgar. Both he^ and the 

* Domesday Book, i. 2B, 132B, 143A, 163A, 190A. 

2 Henry the Treasurer’* was in possession of his tenement both before and 
after the Conquest but it is not clear that he was a treasurer in both reigns. 

3 Cartularium Monasterii de Rameseia, p. 170 (Larson, op. cit.). 

J. M. Kemble, Codex DiplomaticuSy 904. 

5 Domesday Book, i. 2 o8a. 

6 Ibid. i. 151A, Aluric; ibid. i. 47A, 15 1 a, Wenesi. 

7 Titstan, Winstan, and iEthelsie. J, M. Kemble, Codex Diplomaticus, 489, 
503. 572, 1247 (Larson, op. cit.). 
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Confessor seem to have had three such ministers in office simul- 
taneously, and, except for the reference in the Ramsey Chronicle, 
we have no reason to beUeve that any one of these was more 
prominent than the others, or that the office of treasurer was led 
up to by one of chief chamberlain. The keeping, accounting, 
and expense of the treasure must, in short, have been part of the 
routine of the king’s chamber, or bower. It is, however, unneces- 
sary to put too much weight upon the questions of origin and title 
alone. The office was, ho doubt, a growing one, and, while that 
of Eadgar’s chamberlains cannot have been purely fiscal, the 
absence of a principal chamberlain or treasurer under the Con- 
fessor must not obscure our sense of the skill and experience 
needed for a conduct of the treasure largely identical in practice 
with that of the first generation after the Conquest.* Saxon 
custom, as opposed to that of the Franks, was against the growth 
of single officers for each office of state. ^Elfred had divided each 
ministry among three ministers, charging them with a monthly 
term of office, and even in the Confessor’s reign such ministries 
as those of the stallers and burthegns were held by several persons 
simultaneously. The absence of a single treasurer is not, therefore, 
a sign of imperfectly specialized routine. It is true, on the other 
hand, that the fissure between the thesaurus and camera is only 
beginning in the reign of Henry I. The evolution of fiscal 
administration seems to be steady and broken by no sudden 
change of principle, but its specialized growth is of the twelfth 
century. 


A similar problem is that of the secretarial work of government. The kings 
Primitive kings and ealdormen were not, as a rule, literate,^ but 
from the days of Theodore the charters were composed and put 
into writing, and the difficult distinctions of Saxon law were 
Latinized. There is some indication of a royal or conciUar secretary 
at the height of the Mercian supremacy in the early ninth century. 

Under Coenwulf one or more simple priests are found attesting TAepedis- 

sccus 

1 The existence of such a system indicates a relatively advanced machinery at 
the Treasury” (R. L. Poole, Exchequer in the Twelfth Century, p. 31). 

2 Cf. y. H. Galbraith, Raleigh Lecture on History, 1935: “The Literacy of 
the Medieval English Kings”, Proceedings of the British Academy, vol. xxL 
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charters over a period of years, making their cross at the foot of 
those of the magnates ecclesiastical and lay,^ or as the last of the 
spiritual order, and before the laymen.^ It is these men who are 
given the much debated title of pedissecus or pedesessor^ — follower 
of the footsteps, or sitter at the feet, presumably of the king. The 
presence of a single priest in a subordinate position in the council, 
but attendant upon the king, and probably literate, can hardly be 
explained by any other position than that of secretary, and the 
forgotten names of Cuthred,Bola, iEthelheah, and their colleagues 
may deserve a niche in history, the first as the scribe of the great 
London council of 8ii,^ the second as that of Clovesho in 824, ^ 
and the remote forerunners of the English chancellors.^ The 
practice of adding the test of the pedissecus^ with his title, to the 
charter, seems to have been peculiar to Mercia of the early ninth 
century, but Eadred at his accession council at Kingston gave land 
to ^nlfiic pedisequus,'^ and in 955 to the pedisequs Uhtred Child,® 
while a charter of 968 purports to be witnessed by duces, disciferi, 
pedissequi, et ministri ; ^ but two of these charters come from a single 
codex, and no more can be said than that they give some support 
to the belief that the pedisseci persisted under the ^Elfredian 
dynasty. We need not, of course, believe that their office was 
purely secretarial. The burthegns, from whose ranks the chamber- 
lains of the treasury arose, began, no doubt, as general keepers of 
the king’s chamber, and the pedisseci, if they were indeed the fore- 
runners of the later secretariate, may well have come from the 
body of the king’s priests and attendants upon the royal chapel. 
The latter are an important element in iElfred’s court, and, 
though they appear less frequently as charter witnesses in the 
next century, Eadred in his testament left a substantial bequest 

* W. dc Gray Birch, Cartularium Saxotiicum, 322, 335, 341, 373, 378. 

^ Ihid, 357. 

3 Ibid, jEthelheah ped, seq,\ 364, Cudred pedisequus; 378, 384, Bola Pedis- 
secus. Preserving what tradition we do not know, the Crowland archivist seized 
upon these attendant priests as the composers of their versions of charters: ego 
Turstanus presbyter domini met regis Withlaphii, hoc cirographum mam tnea scripsi, 
Ibid, 325. 

4 Ibid. 335. 5 Ibid. 378. 

^ The Merovingian kings had their referendarii or cancellarii by the eighth 
century, so an English parallel is more than probable. 

7 Ibid. 815. * Ibid. 911. 

9 Ibid. 1211. 
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to his mass-priests, mentioning them next after the officers of the 
household. 

That the ecclesiastics of the court were charged with the writing The chan- 
of its letters and charters we can hardly doubt, but of a chancellor 
€0 nomine there is no evidence until the reign of the Confessor, 
when Regenbald appears in a reputable English charter as Regen- 
bold cancheler,^ and in several Domesday entries as chancellor of 
William. That his quaHfication was that of king’s priest we see 
from the Conqueror’s mode of address to him, and his importance 
may be gauged from his wealth in lands and from the sixteen 
churches which he was able to bequeath at his death.* From the 
fact that the Confessor had a seal,* and from the later history of the 
chancery, it is fair to assume that Regenbald kept the king’s seal, 
and saw to the drawing up of charters, ♦ and of the writs which 
ordered the local authorities to give effect to them, and which, 
perhaps, were begiiming to take their place. The title, and with it 
the enjoyment by one of the clerical ministers of a permanent 
charge, cannot be carried behind the reign of the Confessor, and, 
though Florence of Worcester gives Regenbald a forerunner in 
Leofric, bishop of Exeter, his authority is not decisive on such a 
point. The function caimot, however, but have some earfier 
history. vElfric speaks familiarly in the Homilies of the king’s writ 
and seal, and its use appears a matter of course under iEthelred II,* 
from whose time comes also the first writ which approaches the 
common form later used by Eadward’s chancellor. Domesday 
suggests that such writs, under the king’s seal and presented to the 
hundred court, had become a common reinforcement to the 
witness of the hundred in the estabhshment of a title to land before . 
tlie Conquest,® and, if that is so, not only the chancellor of the 

* J. M. Kemble, Codex Diplomaticus, 891. 

2 Round, Feudal England, p. 421. 

3 J. M. Kemble, Codex Diplomaticus, 929. 

4 Professor Tout {Chapters in Administrative History, i. 130) was of the 
opinion that the fact that the Norman chancellors witnessed charters proved 
them to have been “somewhat aloof from the clerical work of drafting”. It 
may be that the test of the pedissecus was demanded as a guarantee of his 
responsibility, a necessary precaution for an illiterate court. 

5 J. M. Kemble, Codex Diplomaticus, 693. 

^ Domesday Book, i. 50A: De ista hida . . . dicit hundredum quod T.R.E, quieta 
et soluta Juit, et inde habet Aluui sigillum regis Edwardu Ibid, L 50A, i. 197A, 

208A. 
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Confessor, but the untitled clerks who preceded him, must have 
needed the method and consistency in practice which only the 
traditions of an estabhshed writing office could give. 

The kinQs Perhaps because of iElfred’s triple division of the ministries,^ the 
househo d household of the king developed upon lines very different 

from those followed by the great palatine offices of the Franks. 
There was no mayoralty of the palace, no one chief butler, steward, 
marshal, or constable, in fact no great officers who exceeded the 
scope of their palace ministry or appeared as officers of state. We 
have occasional references to the butlers [pincernae, byrele) and to 
the disc-thegns, or dapiferi, attendants upon the king's table, but 
there are always several of equal status, and they have no more 
than domestic importance and do not equal the ealdormen in rank. 
Eadred’s will,^ the best source in this matter, leaves eighty man^- 
cuses to each “disc-thegn, hraelthegn, and biriele” actually in service 
at his death, which is a Httle more than he left to each of his mass- 
priests. Eadgar had, ^patently, three burthegns, the Confessor 
three stallers,^ so that the triplication of officers begun by ^Elfred 
seems to have persisted. One office seems to have been added 
under Scandinavian influence, that of the stallers, who first appear 
in a charter of the year 1032.^ In later Norse history the staller was 
the king's spokesman on official occasions, and might represent 
him as justiciar, but in England, where, as with the other offices, 
there were always several stallers functioning together, they must 
have had less influence individually. Possibly misunderstanding 
the title, which seems to come from the liigh-seat or stall in the 
king’s house, the Normans were inclined to treat the stallers as 
• marshals or constables — Bondig the Staller appears once in 
Domesday as constabularius ^ — but the Saxon court already had its 
marshals, the horse-thegns,^^ and they were of little account in a 
state where cavalry was of no repute. We shall probably be right, 
therefore, in assuming that the staller was a steward of the king's 
hall with domestic rather than military or political significance. 

It is difficult to say whether the crown gained or lost by the 

1 Cf. p. 131, supra. 

2 W. de Gray Birch, Cartularium Saxonicum, 912. 

3 Larson, op. cit. p. 151. 

4 J. M. Kemble, Codex Diplomaticus, 1327. 

5 Domesday Book, i. 151 a. 

6 Wulfric and Eegulf under iElfred. Anglo-Saxon Chronicle, 897A. 
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purely domestic nature of its court. Any weakness from this cause Resources 
was in part obscured by the greamess of the successors of ./Elfred, 
but the violence of the reaction against such royal favourites 
iEthelsige’ shows that it left the throne dangerously isolated during metu 
a minority. A mayoralty of the palace might have regularized the 
position of Godwin, and, by satisfying the ambition of Harold, 
have averted the dynastic quarrel of which the Conqueror took 
advantage. In general, however, there is little reason to think that 
the crown lacked hands to do its work. If there was as yet no 
bureaucracy, the whole order of the secular thegns and ecclesiastics 
was at its disposal. The minute subdivision of the country into 
hundreds for the peace multipHed the reeves and brought the 
king’s discipline to every village. To keep in touch with the pro- 
vinces, the king had legation and writ. The magnate Bearing the 
king’s writ and insegl^ was a familiar figure in the courts and to 
the provincial witan,^ initiating process, promulgating national 
edicts, and advising as to their putting into action. The judicial 
function of the eyre was lacking, with all its schedule of agenda 
and its periodicity, but the crown itself, and with it the witan, was 
itinerant. Eadgar toured his whole kingdom in winter and spring 
to oversee justice,'* and we find the Confessor hearing cases in the 
west country and proroguing them to the great Christmas court.® 

The holding of witenagemots in the principal provincial centres 
was a recognized means of securing the cooperation of the country- 
sides in new schemes for order. Such a series of gemots were 
those at Grateley, Exeter, Faversham, and Thundersfield which 
enacted and enforced the peace edicts. To fill the intervals between 
these royal iters there were the five or six great ealdormen, who, 
with certain disloyal exceptions, multiplied the power of the king 
and carried out his orders without standing between him and the 
shires. Except perhaps for the North, the king’s writs went out to 

* J. M. Kemble, Codex Diplomaticus, 700. 

2 Domesday Book, i. 50A, 197A, 2 o 8 b, etc., J. M. Kemble, Codex Diplomaticus, 

693. 

3 VI i^thelstan, 10: “The witan at Thundersfield gave their pledges (to the 
peace) . . . when yElf heah Stybb and Brihtnoth, son of Odda came to them at 
the word of the king”; III i^thelstan, i: The Kentish witan have taken counsel 
as to the peace auxilio sapientum corum qtws ad nos misistk by the advice of those 
witan whom you sent to us. 

4 Florence of Worcester, sub anno 975. 

5 Domesday Book, i. 252B: inducians donee ad curiam instantis natalis domini. 
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eorl and bishop but also to the sheriff and the king’s shire-thegns. 
The king and the witan could appoint and depose ealdormen, and 
their official status seems to have been emphasized by the enjoy- 
ment of state lands de comitatu. Cnut turned the great ealdor- 
manries to the account of his government in his four eorldoms, 
and it is probably from his reign the eorl’s share of a third of the 
borough and county wites must be dated. If we except the treason 
of iElfric and Eadric in iEthelred’s reign, and the misgovemment 
of Tostig and his deposition by the Northumbrians, there is not 
much evidence that the eorldoms were failing to fulfil their pur- 
pose. If they were dangerous to unity it was certainly not from 
any feudal quahty, which they altogether lacked, but from the 
possibility that racial feeling might revive and gather round any 
long succession of ealdormen of the same stock. This seems to 
have happened in Northumbria, but not elsewhere. 


Summary In contrast with the earliest phase of English kingship, that of 
the tenth and eleventh centuries appears as a time of rapid growth 
of royal power, of the invention of new ties between king and 
people, of the merging of the ancient racial monarchies in a new 
kingdom of Britain. It is the time of the reconciHation of laws 
under a common kingly right, of the appearance of the frame of 
provincial government in outHnes which were to be final, in short, 
of the rudiments of a territorial and poHtical kingdom. Taking 
our standpoint in the twelfth century, we should be conscious of 
a strong contrast with the feudal and bureaucratic stability of the 
Angevin crown. There is the cardinal difference that the rule of 
the house of jElfred was based less upon the land than upon the 
folk. The obhgatory, lasting bond of homage, riveted into the 
land by the material interest of tenure, was absent. The hold of 
the Saxon king upon his subjects was still compounded of strands 
of feeling and habit, the sense of racial unity finding its focus in 
the cyne-cynn, the personal, contracted loyalty of his commended 
men and of their men under them, the claim of Christian kingship. 
Crown and people were beginning to be interlocked in the hard 
structure of a royal prerogative in law and a royal administration, 
but the Saxon king was still weak where, in comparison, his 
Angevin successor was to be strong, but found reserves ofimpalpable 
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Strength where no foreign dynasty could. In many of its essentials 
the old Enghsh throne was like the constitutional monarchy of 
to-day. It had few positive powen, but it had access to reserves of 
loyalty and affection not to be explained by the legal rights of the 
crown, or even by an unbiassed estimate of the individual who 
bore it. Righdy carried, the crown could gather the nation to 
great exertions and sustain them over long periods of years. The 
conquest of the Danelah— ably conducted or not, we can hardly 
judge — was an extraordinary feat* of endurance, in which Wessex 
was kept to a continued strain of war throughout a generation. The 
rallying of a disordered and demoralized nation to peace in the 
half-century succeeding the reconquest was an even more remark- 
able effort, in which ^Ethelstan, Eadmund, Eadred, and Eadgar 
point by point relied upon the response of tlieir people to insistent 
leadership. Without the inspiration of the king, and, equally, 
without the loyal following of the subjects, nothing could have 
been accomplished, for all the reforming councils from Grateley 
onwards drew their authority from voluntary agreement. What 
coercive rights the crown finally acquired, it came by during 
the struggle to construct peace and order, and as an outcome 
of it. 

The very effort to throw off the virus of the Viking attacks had 
brought the elements of stable life into being. Possessed of a uni- 
form and intensive legal and administrative system in the shire 
and the hundred, of a monopoly of the higher criminal pleas, and 
an agreed national peace, the late Saxon kings were vastly stronger 
than any dynasty which had gone before them. It might be just 
to recast the estabUshed judgment upon the England of 1066, and 
to say that the strength of its crown lay in an effective administra- 
tion, a secure if partial control of the law, and a powerful minis- 
teriahzed nobility in which it was not markedly weaker than the 
Norman monarchy, while its weakness lay in the fact that unity 
between the divergent elements of which the new realm of Eng- 
land was composed was only partially achieved. Here much turned 
upon the personahty of the monarch. Only a strong king could 
keep the provincial nationahsm of Northumbria, and the less 
intense nationalism of Mercia, in abeyance, and the dangers which 
were obscured by the exceptional abilities of the kings who ruled 
the country from 870 to 975 asserted themselves under ^Ethelred 
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II, and again to some extent under the Confessor. For this racial 
disunity the most certain and rapid remedy of that age was feudal- 
ism, and the spread of the Norman feudal lordships across the 
country, binding the looser constituents of EngHsh Ufe into a new 
unity of materid interest, marks a radical break in history. 
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FROM THE NORMAN CONQUEST TO THE REIGN 
OF HENRY III 


i 

THE FEUDAL REGIME 

‘‘Feudalism in both tenure and government was, so far as it 
existed in England, brought full-grown from France/’^ The intro- 
duction of thefeudum, bringing with it the recognition of a per- 
petual right of one party in the lands of another, created a revolution 
in the upper layers of social life in England, and set new principles 
at work in its constitutional and political history. Two things 
made this wholesale change practicable, the conversion of English 
legal and administrative procedure from kindred to territorial 
organization in the preceding hundred and fifty years, and the old- 
estabhshed use of lordship and vassalage, which, though not 
territorial, made a workable bridge to feudaUsm. It is difficult to 
determine the precise point of theory which was taken to cut the 
landright of Enghshmen away from the past and to justify its 
replacement by feudal tenure. The Conqueror is said to have The theory 
asserted the king’s lordship over every acre of land in England, by 
however many degrees of tenure it was separated from the throne.^ Conquest 
But besides this, which is difficult of proof, there was the sentence 
vouched for by the Dialogus de Scaccario that all who resisted the 

* Stubbs, Constitutional History of England, i. 273 n. 

2 F. Pollock and F. W. Maitland, History of English Law, i. 69. “The great 
generalization which governs the whole scheme of Domesday Book.” Anglo- 
Saxon Chronicle, io66e. Archbishop ^Eldred and the iEtheling’s party “bought 
their lands” of the king. A century later Richard de Luci claimed, **deconquisitione 
apud Bellum facta feodati sumus**: we were enfeoffed as of the conquest made at 
Battle. M. M. Bigelow, Placita Anglo-Normannica, p. 221. Placita de Quo Warranto, 

4. Manifestum est quod in conquestu Anglie quelibet jurisdictio ad Coronam Regiam fuit 
annexa: it is patent that by the conquest of England every jurisdiction was 
annexed to the royal crown. 
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Conquest thereby forfeited their landright, though such forfeiture 
would seem to have been better founded in Saxon law than in 
Norman feudal custom. Upon the theory of forfeiture the battle 
of Hastings and the succeeding risings in the North, West, and 
East were almost, though not entirely, sufficient to absolve WiUiam 
from putting forward any other principle.* In practice each con- 
siderable estate seems to have been allotted to a Norman as its 
Saxon owner incurred confiscation, the former entering into the 
latter’s general right; those who were allotted no such “ante- 
cessor” would be expected to justify their possession of any manor 
by royal writ and seal.^ 

On the whole, the evidence is not sufficient to prove that, even 
in 1086, the surveyors saw absolutely clearly the nature of the 
contrast between the landrights of the Saxon and the Norman (any 
attempt to prove that they used temit sub to denote commenda- 
tion, and tenet de of tenure in Norman fee, breaks down at once),^ 
but the whole tenor of Domesday is best explained by the assump- 
tion of the universal overlordship of the king and of the rules of 
the fee. Not only is the term feudum frequently used in Domesday 
for the grouped manors which have come into the hands of the 
principal Normans,^ while it is so rarely appHed to Saxon land- 
holding as to seem to be used in error,^ but the earhest-known 
Norman writ professes to grant infeudo, and in this presents an 


1 Anglo-Saxon Chronicle, 1067E. On his return from Normandy William 
“gave away the lands of all whom he came against''. 

2 A test case seems to be that of Tederley (Domesday Book, i. 50A). Three 
freemen held it before Hastings. Two of them were killed there and Alwin 
Ret got possession. The men of the hundred sav ''quod nunquam viderunt sigillum 
vel legatum regis qui saississet Aluuimm Ret , . . de isto manerio et nisi rex testijicetur 
nichilhahet ibi": they have never seen the seal or any messenger of the king to 
seize Alwin of this manor, and, unless the king will warrant him, he can have 
nothing there. The Confessor's writ is commonly pleaded when the right 01 
the crown is affected, as when grants arc made from the royal demesne {ibid. 
ii. 409B), king's farm {ibid. i. 6ob and i. 197A), royal soke {ibid. i. 208 b), king's 
forfeitures {ibid. ii. 195A), quittance from geld {ibid. i. 154B), rights in boroughs 
{ibid. i. 208a). There are a few exceptions. 

3 Cf. p. 81, supra. 

^ Feudum Lisois (Domesday Book, i. 2I2 b); feudum quern emit Willelmus 
episcopus {ibid. i. 134A); Rogeri Comitis {ibid. i. 62 b). 

5 Ibid. i. 19A and i. 2 3 A. Certain other cases such as the feuda or honores 
of Eadnoth, Brictric, Asgar, Phin Dacus, and Wisgar, are those of English- 
men who survived the Conquest a while and so may have held in fee from 
William. 
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abrupt contrast with any writ of the Confessor.* The handling of 
lordship and landright within each of the Norman honours testifies The fee ot 
to the change which has taken place. A simple and quite normal 
instance of this is the Domesday fee of Geoffrey de Mandeville, 
which reveals the structure of an honour over a range of differing 
custom from Surrey to East Anglia. Primarily, Geoffirey was the 
successor of Asgar the Staller, and the jurors challenged the right 
to his four Surrey manors quia ad tenant Asgari non pertinent. They 
had never seen the king’s writ for them, and he held them injuste^ 
sine dono regis et sine waranto.^ He should, another entry implies, 
enjoy only quod posset deratiocinari ad feudum suum,^ principally the 
feudum or honor ^ of Asgar, who was his chief antecessor. That was 
the English view. What was finally reckoned in this feudum is, 
however, a striking proof of the change that feudalism had wrought 
in a generation. The chief weight of Geoffrey’s inheritance from 
Asgar lay, indeed, in the latter’s own property, something round 
two hundred and fifty hides in the Midlands,^ but, though one 
entry expresses the opinion that the fee of Asgar should be inter- 
preted as including no more than his personal estate of land, at 
most the lands of those men who could not leave his lordship,^ the 
whole of the Mandeville fee in Cambridgeshire, most of it in 
Hertfordshire, and part of the lands in Buckinghamshire and 
Middlesex, is made up of lands held under the Confessor by free- 
men who had property in their land, and the right to sell,^ or 
otherwise dispose of it, and who had entered only into the volun- 
tary and revocable tie of commendation with Asgar. In all, about 
seventy hides were added in this way, and some forty freemen 
and sokemen, in purely personal vassalage to Asgar, found them- 
selves involved, on his fall and the transference of his succession to 

1 Cf. the writ printed by Professor D. C. Douglas, English Historical Review, 
xlii. p. 247, conferring lands to Peter the king's knight, 'feodo lihere”. In 
dominio is, however, more common under the Conqueror and Rufus than in 
feudo; cf. Chronicon Monasterii de Abingdon, ii. 8. 

2 Domesday Book, i. 36 a. 3 Hid. ii. 6 ia. + Ibid. ii. 412B. 

5 In Berks, Oxford, Cambridge, Herts, Northants, Warwick, Essex, Suffolk, 
and Middlesex. 

6 Domesday Book, ii. 57B: Non Juit de feudo Ansgari sed tantum fuit homo suus. 

This distinction is much more accurately maintained in the Domesday record 
of the honor Ordulji in Devonshire. Ibid. i. 105, iv. 190, 201, 468. 

7 One had exercised this right and sold to the bishop of London, but the 
latter had not succeeded in getting the land from Geoffrey. 
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Geoffrey, in the feudal structure of the Honour of Mandeville, to 
which their lands — ^held by themselves henceforth as dependent 
tenants, or taken from them by forfeiture or violence — were now 
annexed in perpetuity. 

Beside this very moderate instance of what the doctrine of the 
fee could do to alter the map of land-holding, we may set the 
extreme case of an east-country honour in a district where the free 
landrightof small men was the rule. The power — themundbyrdnis, 
contemporaries would have called it — of Eadric of Laxfield in 
Suffolk, with some minor additions from those of Halden and 
others, passed to William Malet at the Conquest and in 1076 to 
his heir Robert.^ There was, of course, a proportion of demesne 
land which had been the personal property of Eadric, but, besides 
this, fourteen hundred liberi homines, commended for the most 
part to the latter, were caught into this new complex of Norman 
right, and confined permanently within Robert’s fee. This is the 
application of feudal tenure to a whole countryside which had 
formerly lived under the loose bond of commendation, and it is 
worth reflecting on the history of Eadric’s men during the years 
about 1066 and on the effect of the Conquest enfeoffment upon 
such complexes of right and indirectly upon the history of the 
nation. Eadric's power was an extreme instance of the brittleness 
of Saxon lordship. Its base in landed property was very narrow, 
for it rested mainly upon a wide connection of commended men. 
At some period before the Conquest Eadric was outlawed,^ and 
the impermanence of his estate was at once revealed. The com- 
mended men scattered; some took lordship with the king, some 
with Harold, or Godric,^ and nothing was left but the compara- 
tively insignificant core of Eadric’s real property, then in the 
king’s hand. Again before the Conquest, he was inlawed, and 
presumably restored to favour, and Eadward granted his men 
leave to seek him again as lord,^ and the majority, though not all, 
seem to have done so.Tn this phase of its history the connection 
passed to WiUiam Malet, who, at the Conquest, was seized^ of 
Eadric’s lands and men aUke. William’s seizin did not in most cases 

* Domesday Book, ii. 304A et seq, 

2 Ibid. 310B. 3 Ibid. 310B, 3 13 A, 317B. 

Ibid. 310B: Dedit etiam brevem et sigillum ut quicunque de suis liberis com^ 
mendatis hominibus ad eum vellent redire suo concessu rediret. 

5 Ibid. 317 et alibi. 
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drive the commended men from their lands, for they were mostly 
men of no importance, but it involved them in a new dominium 
of a tensnt-in-capite, which pervaded the whole, made it hence- 
forth indivisible,* a fee and an honour,^ and introduced between 
the dominus superior and the immediate tenants of the soil a group 
of Normans whose names, Glanville, GulafFre, and so on, proclaim 
them the ancestors of the tenants in knight service of Henry II’s 
day.’ The connection in the Confessor’s reign was personal, 
revocable, dependent upon the mere right of patronage in Eadric, 
and by the one fact of his fall scattered into its elements, and, had 
it not been for the change from Saxon to Norman law, the same 
scattering would have been repeated within a few years, on the 
death of WilHam Malet. But the one act of WiUiam’s seizen made The 
it a whole and heritable, and did what six hundred years of Saxon honour 
custom had failed to do, stamping an indelible unity upon Eadric’s 
countryside. Robert Malet after him succeeded to a legal unit, the 
honour of Eye, which, surviving forfeiture to Henry I, transferred 
unbroken to Stephen of Blois, returning to the crown at his death, 
used as a bait to draw Boulogne into war on the side of the young 
Henry in 1173, granted to the Duke of Louvain by Richard I, 
passing then to Richard of Almain and the house of Lancaster, 
became a permanent factor in English history. 

Beyond setting up the perpetual complementary rights of lord 
and man,'* the doctrine of the fee made no material change in the 
custom of the land. Any description of durable profit could be 
held in fee, an office, as of bailiff or forester, a rent,’ land, and, 
consequently, we find the principles of feudal custom applied to 
the full gamut of Saxon rights, which are taken over wholesale 
into Norman tenure. Domesday records meticulously every item 
of custom from the Confessor’s reign that can be profitable as valid 
in William’s, but it shows that almost nothing has been added — 
apart from illicit encroachments — upon any new principle, for to 

^ Since baronies were indivisible except between coheiresses. 

2 Dominus mens Willelmus rex Angliae . . . honorem mihi dedit (charter of 
Robert Malet to Eye Priory, F. M. Stenton, English Feudalism, p. 56, and 
Monasticon Anglicanum, hi. 405). 

3 Red Book of Exchequer, p. 41 1. 

4 Eadem terra est de kudo abbatis . . , et Stephani qui de abbate earn tenet: 
Cartularium Monasterii de Rameseia, i. 141. 

5 Ibid. i. 153: Concessimus . . , ut duo miliaria anguillarum habeat in feuodum 
et hereditatem: two thousand eels in fee and inheritance. 
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hold in fee does not in itself give the right to any category of pubHc 
jurisdiction with which the Saxons were famihar, nor to those 
rents in money, kind, or labour which were known as consuetu- 
dines. This is especially marked in the Malet fee in Suffolk,* and 
others like it. The commended men, of whom it is largely made 
up, had come in to Eadric of Laxfield bringing with them all those 
obhgations under which they aheady lay. Almost all of them were 
under the soke, not of Eadric, but of their hundreds, or of the 
ecclesiastical lords of East AngUa. Accordingly, Malet seldom had 
the sake and soke, except in his demesne manors,^ and often had 
not the customs. The fine confusion of a predominantly free Saxon 
countryside was carried into the Norman honour. In most of the 
demesne manors Malet probably had the customs and the soke, a 
few of the men outside the demesne are said to be his sokemen, the 
vast majority of Eadric’s commended men were of the soke of the 
abbots of Ely or Bury St. Edmunds, the rest mostly in that of 
the king or of the king and earl jointly, and as it was in Eadric’s 
day, so it remained in William’s. The new honour of Eye had not 
the soke over a great proportion of its lordship. 

The small- Just as the creation of a fee did not destroy the external commit- 
holders nients of its members, so, equally, it left their internal rights intact 
in substance. An honour and its component manors might contain 
freemen, sokemen, and villeins. Of these the freemen who passed 
from the lordship of Asgar or Eadric into the feudal lordship of 
Mandeville or Malet, did not cease to be liberi homines. They 
retained their right to sell their land, and their right of inheritance. 
They had lost only their right to seek a new lord with their land, 
for, if they sold their holdings, their successors must enter into the 
lordship and hold of the manor and the fee in which the land lay. 
In law — ^in fact, no doubt, there was occasional exaction and 
oppression — no iota of their custom could be changed, no rent 
added and no new custom imposed.^ The sokemen, those free- 
men the suit of many of whom had been cut away from the 

> Domesday Book, ii. 304 et seq. 

* His grant to his foundation of Eye of sake and soke in certain lands, and 
all rights and liberties which the Conqueror gave him, can mean no more 
than granting soke where he had it. Monasticon AngUcamm, iii. 405; and F. M. 
Stenton, English Feudalism, p. 56. 

3 Leis WUlelme, 29. No exaction beyond their due rent shall be made from 
the cultivators. 
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hundred court and thrown under a lord by a royal grant of sake 
and soke, retained their right in the soil as it had stood under the 
Confessor, though henceforth it was blended with the feudal right 
of a lord. The villeins, if their right was descended from that of the 
geburs who took land by contract, could hardly be touched by the 
change to feudal lordship, since the landright already lay with 
their lords. If Norman theory touched them at all, it would be 
to sanction and stabiUze an existing propertyless and dependent 
security. “No lord may eject his cultivators from their land as long 
as they can do their due service.”* '"Nativi who leave the estate 
where they were bom” are to be arrested and sent back.^ In law, 

Norman lordship can legally have made Httle difference to the 
economic and social structure of England in its lower ranks. 

With the exception of that feudal justice of which we shall Junsdic- 
speak later, the same conservatism prevailed in jurisdiction. It has ^ 

been held^ that the baron was essentially the same as the king’s 
thegn, and that both had a distinctive and identical right of justice, harony 
in Normandy justice over thieves taken within the honour and 
causes citeines, and in England sake and soke and infangentheof If we 
are to accept this theory we must be careful upon what grounds 
we do so. The qualification of baronial status becomes of the 
greatest importance in the later history of parliament. The baron’s 
right was in part derived from and associated with a territorial 
barony, indivisible and heritable. In this territorial sense king’s 
thegnage did not exist, but was an immaterial thing, a ministerium. 

Again, though a parallel development of the law of theft in both 
countries had given the barons a justicede leurlarruns^ in Normandy 
which is hardly to be distinguished from infangentheof, the causes 
citeines, if they are rightly explained as “civil causes”, are not the 
English sake and soke. Such niceties of distinction might well be 
obscured in the disorder of the Conquest, but, setting them aside, 
it is clear that there was no common right of jurisdiction in the 
thegnage. Some king’s thegns had their soke and some had not. 
Jurisdiction was, in fact, granted freely to men of importance both 

* Leis Willclme, 29. i. According to Liebermann the Leis Willelme dates 
from between a.d. 1090 and 1135. 

* Ibid. 30. I. 

3 R. R. Reid, “Barony and Thanage”, English Historical Reuieio, xxxv. 
p. 161. 

4 Tres Ancien Coutumier, 41. 
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before and after the Conquest,’ but in Domesday it is determined 
by no criterion of rank, and in the Quo Warranto it is claimed not 
by right of barony but by special grant or by prescription proved 
from manor to manor.* Indeed, it is in the manor, and not in the 
honour or the barony, that the right of sake and soke and infan- 
gentheof inheres. It is a franchise of certain individuals, part of the 
special right of a Saxon antecessor, or created by special grant after 
the Conquest,* and in the main its distribution is perpetuated, not 
obhterated, by the coming of feudalism. Private hundredal justice 
is comparatively rare, and there is never any doubt that it Hes at the 
king’s discretion.-’ But, though it does not seem possible to estabHsh 
an identity of king’s thegn and baron on the ground of jurisdic- 
tion, or indeed to determine any fixed jurisdiction or administra- 
tive immunity for either, the two titles are persistently associated 
in early Norman texts. The baron of the Leis Willelme is clearly 
intended to parallel the “king’s thegn who is nighest to him’’ of 
Cnut’s Law® in the clause fixing reliefs, and, like that of the king’s 
thegn, the baron’s person is justiciable only by the king. There 
seems to be between the two ranks a rough identity of personal 
quality, and this is derived from their “immediacy” to the crown; 
“the king’s thegn who is nighest to him”, barones dominici mei.^ 
Moreover, there is at least something of the ministerial function 
of thegnage in the king’s barons. They are the king’s leading 
judges in the counties’ and we find them used freely as justiciars 
when the royal justice becomes itinerant. If the identity were not 

’ Domesday Book, i. ib. The Kentish Domesday gives us our one exhaustive 
list of the holders of sake and soke in any administration, and though many of 
the king’s thegns of West Kent have justice over their men and lands, others 
(Alnod Cild, who was certainly, and Godric Carlesone, Turgis, and Norman 
who were almost certainly king’s thegns) have none. 

* The Leges Henrici Primi (20) attributes sake and soke to bishops and 
earls, but in the next clause speaks indirectly of baronial lanrit in which the 
king has soke. In the pleadings in Quo Warranto WiUiam de Say exphcitly 
disclaims rights of jurisdiction throughout his barony in Kent. Loc. cil., 315. 

3 Placita de Quo Warranto, 123: quo ad .. . infangenethef . . . ilia libertas est 
mere regalia quod nulli licet in regno hujusmodi libertatem habere sine speciali facto 
domini Regis: as for infangentheof, that liberty is fully royal, so that no one in 
the realm can have such franchise without the special act of the lord king. 

* Ibid. p. 179. Nullo liceat hundredum habere nisi specialiter de dono domini Regis: 

no one may have the hundred except exceptionally by the gift of the lord 
khig. s Leis Willelme, 20. i; II Cnut, 71. i. 

6 Hen. I. Ordinance of Shires and Hundreds. 

’ Leges Hen. I. 29. : Regis judices sint barones comitatus. 
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expressly made by contemporaries we should still conclude that 
the general place of the king’s thegn in the royal system of Con- 
fessor was taken by the baron of the Conqueror. Baron, like thegn, 
is an ambiguous term. There is an honorial baronage, barons of 
the king’s tenants-in-chief, and in a general sense, as thegn need 
mean no more than minister, so baro may mean no more than 
homo. All the king’s tenants-in-chief are in that sense his barons. 

Yet, just as truly as king’s thegnage existed, there are barons 
par excellence — in later days they will be called majores barones — 
and in the absence of any more definite criterion, since some 
criterion we must believe existed, we may take it that they were 
those who, like the king’s thegns, had constant access to his person 
and court, a place in his hall and at his table, at least at the three 
great feasts of the year, and during that period Uvery along with 
the household for such attendants as custom allowed, in short, that 
they were there with an estabUshed place in the great hyred or 
cwrjd.* The creation of the abbey of Battle brought a new spiritual 
barony into being, and the sole clause of the charter* bearing upon 
the secular status of the abbot allots his place and hving in the 
curia. It may be that we see in this curial, dominical status the vital 
fact in the creation of a baron. In a feudal state which associated 
tenure closely with office the heritable honour per baroniam, which 
chiefly distinguishes barony from thegnage, is a necessary out- 
come of the changed state of land-law. The baron, we might say, 
is the king’s thegn feudalized, and for that reason destined as time 
goes on to play a very different part in the hfe of the nation. 

Apart from the greater justice, there is the justice of the manor Manorial 
court, and we may legitimately doubt whence this has come. It is justice 

^ There is some evidence that certain of the king’s ministries carried barony 
with them, for in the reign of Henry III Hugh de Ver held much of his land 
**per baroniam essendi camerarius regis^\ and this is in itself indicative of the 
personal and ministerial quality of baronage. Public Record Office. Inquisitions 
Post Mortemy Henry III, 31 (i). The Chamberlain’s barony is a composite one, 
including some of the manors which Aubrey de Ver held in 1086. Since 
Geoffrey de Coutances’ manor of Kensington is incorporated in it, his barony 
can hardly be of the Conqueror’s reign. The de Ver chamberlainship was 
created by charter of 1133. J. H. Round, Geoffrey de Mandeville, p. 390. 

^ H. W. C. Dzvis, Regesta Regum, no. 60 (1070-1071). The abbot is authorized 
to come to court at Easter, Whitsuntide, and Christmas, and to have the court- 
livery of victuals and lights for himself and two attendants. This is the “seat 
in the king’s hall” of Cnut^ s thegns. The Abbot of Battle owed no knight 
service but was summoned personally to the host and to Parliament. 



148 FROM NORMAN CONQUEST TO REIGN OF HENRY III 

certain that the Norman lord could hold a court for his men from 
the mere fact of being a lord,* and, indeed, every lord of a manor 
seems to have done so, and to have claimed that it was of common 
right,^ and needed no royal grant such as was necessary for the 
enjoyment of sake and soke. A memorandum, apparently of the 
early fourteenth century,^ tells us what that jurisdiction was— debt 
under forty shillings, contracts and conventions made within the 
power of the lord, cattle wounding et hujusmodi, damage to crops 
by animals, assault not leading to bloodshed, trespass or damaging 
of timber where the king’s peace was not involved, and actions 
about land by writ of right up to the stage of their removal to the 
king’s court for the grand assize. Action upon the writ of right 
undoubtedly proves that causes arising out of the land-tenure of 
free-holders were originally tried in such courts, for their removal 
to the king’s court must have been subsequent to the reforms of 
Henry IL A fortiori, the customary tenures must have been justici- 
able there also. Both might follow from the feudal doctrine that 
lordship of itself carries jurisdiction, and, as there is no evidence to 
carry it behind the Conquest, we may well believe it to have been 
Norman. As to the trespasses and petty assaults, it is to be noted 
that they are such as Saxon folkright seems to have left out of 
account. In the codes they are either ignored, or else explicitly left 
to the individual to find his own redress.^ It is possible, therefore, 
that, while the hundred was set up to put the outstanding and 
more dangerous field of self-help against theft under the check of 
a jurisdiction, a township trial may have been recognized for less 
important disputes between neighbours, and this is the opinion 
which was held in the first half of the twelfth century. The Leges 
Edwardi Confessoris describe such matters® as township or titheing 
causes, despatched inter villas et inter vicinos by the titheing men, 
who refer more important causes to the hundred. They were, it is 

* Leges Henrici Primi, 55. i. 

2 Placita de Quo Warranto, p. 313. Habere liber am curiam de tenentibus ... non 
est Hbertas nec regale: to have free court of tenants is neither a franchise nor a 
royal right. 

3 British Museum MSS. Arundel, 310, f. 86 a. 

^ There is no penalty in folkright for assault sine effusione sanguinis. Tres- 
passing cattle might be killed on the spot if they did damage. Ine, 42. i. There 
is a composition for felling timber in Ine 44, but jn no later law. 

5 Videlicet de pascuis, de pratis, de messibus, de decertationibus inter vicinos et de 
multis hujusmodi. Leges Edwardi Confessoris, 28. i. 
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implied, a petty jurisdiction of Saxon date, but post-dating the 
creation of the hundred, Hcensed by the witan when it was found 
that the hundred and frankpledge did not suffice to prevent all 
cause of dissension. There is reason, then, to think that the jurisdic- 
tion of the manor is adequately accounted for by a combination of 
Norman custom together with such small matters of dispute as 
had come under the law’s notice only at the end of the Saxon 
epoch, and had been allowed to fall to the comparatively new 
units of the townships. Thus feudal justice as such was confined 
within very narrow limits, and where the higher justice came into 
the hands of subjects it was by grant of the king. Short of un- 
pardonable laxness by the crown, there was no danger of a general 
liquidation of the judicial system among the feudatories. 

The administrative framework of Eadward’s day was equally Admims- 
resistant and continued to serve the Conqueror. Feudal tenure 
gave of itself no freedom from hundred or titheing, no exemption 
from suit of hundred and shire. Unless by royal grant, no fee was 
immune from the entry of the crown’s baiHffs to serve the king’s 
writs, or make arrest, or take pledge, or follow up stray cattle. 

Feudal land as such was not privileged. Its tenants performed suit, 
followed the hue and cry, made presentment of Englisliry, were 
viewed in their frankpledges, kept watch and ward upon the roads 
or the sea-coast. Conversely, if individually or by communities 
they made default, their duty was brought home to them by 
personal or common amercement with the rest of their shire or 
hundred. In respect of all this the land and tenantry were said to 
be “geldable”,^ or to be “in scot^ and lot” with the shire, and, 
though there were countless exemptions, the greatest barons were 
forced to admit that part of their lands were geldable, and the 

* The geldable is that portion of the shire not in any immunity, but fully 
under the king’s administration. Cf. Placita de Quo Warranto, p. 224. Custom 
varies, but the obHgations of the geldable in Lincolnshire are a fair example: 
solebant esse geldabiles, dare auxilium vicecomitis, murdrum, commune amerciamentum, 
etfacere unicum adventum ad wappentachum . , ,et dare visum franci plegiii they used 
to be geldable, giving sheriff’s aid, murdrum, common amercement, making 
one suit to the wapentake with view to frankpledge. Ibid, p. 408. So at Winch- 
combe in Gloucestershire: esse geldabiles etfacere sectam ad hundredum domini 
Regis et facere vigilias et dare theloneum et amerciari inter alios de villa: geldable, 
and making suit to the hundred of the lord king with watch and ward, paying 
toll, and being Uable to amercement with the rest of the township. Ibid, 250. 

^ The term first appears under the Confessor. J. M. Kemble, Codex Diplo^ 
maticus, 850, 858, 862, etc. 
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crown continued to assert that immunity from the administrative 
duties of the geldable was not of the common right of feudalism,* 
and that the right to them constituted regalia, mere domini Regi 
spectantes. Within the franchises the provincial routine of law and 
administration was perpetuated by franchisal bailiffs,^ and from 
the reign of Henry II these officials became subject to recurrent 
enquiries as to their conduct. Thus the EngUsh countryside ab- 
sorbed feudahsm into its communities. Royal power reached 
downward to involve the common men of the titheings, shires, 
hundreds, and boroughs through threads of authority which were 
purely Saxon, and in this the Conqueror is most clearly seen to be 
the heir of the Confessor. These, as much as the high matters of 
justice for which the name cynerihta was reserved, convey the real 
continuity of the English and Norman crowns. 

Continuity In the light of this summary we may hazard some very general 
^'^^^with the introduction of feudalism did and did 

Saxon ^ England. Feudal tenure had no immediate revolutionary 

England effect upon the mass of the people, in so far as the essentials of their 
material Hfe, their security of holding, and their personal status 
were concerned. Nor did it alter the composition of the courts in 
which those rights were defended, nor their procedure. Not even 
an earl’s right carried the jurisdiction of shire or hundred without 
special grant. Earls and barons had an immunity as such, but it 
was of their own persons only. They claimed to be tried by their 
peers, and though much of their land might be subject to common 
amercement, they themselves were not.^ In all their pleas and 
executive powers the hundred and shire functioned as before,'* and 
there was neither change of system, nor, as has sometimes been 
suggested, revival, for since the reign of iEthelred no decline in 

1 Placita de Quo Warranto, p. 245: Private persone . . . non hahuerunt potestatew 
aliquem feoffare de hujusmodi {set. Hbertatibus de visu franciplegii et weif) cum sint 
mere ad Coronam domini Regis spectantes: private persons could not enfeoff others 
of this kind of franchise, etc. 

2 Ibid. 677: Tenere duas magnas curias in eodem manerio et in curia ilia placitare 
omnia placita que vicecomes placitat in turno suo: to hold two great courts in the 
said manor, and in them to implead all pleas that the sheriff impleads in his 
tourn. 

3 Barons ought to be amerced before the king’s council. Letters Close, 3 Hen. 
Ill, p. 383. 

4 WilUam I, Latin Articles, 8, i : Requiratur hundred et comitatus sicut antecessores 
no tri statuerun 
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the English system had taken place. The essentially popular basis of 
justice was untouched. As in the sheriff’s courts, so in the courts 
of those magnates who held private jurisdiction of the hundred, 
or sake and soke, the custom of the countryside prevailed, and even 
down to the manorial courts, the lord’s reeve was no more than 
incorporating officer of the court, and villeins, as judges of the 
manor custom, determined each other’s right. This, indeed, was as 
proper to developed feudalism as to the system which it super- 
seded, and the English procedure needed no change. Almost aU 
the kindred procedure had been eUminated from the procedure of 
the moots before the Conquest, and for it had been substituted 
judgment and oath-helping by neighbours, preferably neighbours 
of the same order and standing as the principals; this preference for 
an equivalence of the standing of judges and parties conformed 
strictly to Norman prejudice and lent itself readily to feudal 
expression. Judgment by neighbours, for choice of equal rank, 
developed into judgment by tenants of the same administration or 
hberty, preferably equals in tenure. The judicium vicincrumy almost 
imperceptibly modified, passed into the judicium parium which was 
the ideal, if not the rule, of Norman justice.^ We shall, in fact, 
misunderstand the course of history if we fail to realize the flow of 
the broad stream of Enghsh custom across the line of the Norman 
Conquest and into the Middle Ages. That custom, and the com- 
munity it has formed, remain the basis of the English state, and, as 
time goes on, the crown is content more and more to go down 
into the county courts and hundreds to find lawful men to activate 
its procedure in common law and administration. The drawing 
together in a common task of government of a crown which 
claims an English descent and a nation which has not abandoned 
its immemorial custom is one of the two outstanding facts of the 
Middle Ages. In this we see the insular nation which has come to 
lordship without feudaUsm and preserved the essentials of com- 
munity. But this is only one, though, perhaps, the more powerful 
of the two impulses which determined the rise of the English 
pohty. The Norman Conquest brought into England a crown 
which was in two minds between its royal Saxon and its Norman 

^ Leges Henrici Primi, 31.7: Unusquisque per pares sues iudicandus est et eiusdem 
provincie: every man is to be judged by his peers and those of the same 
administration^ 
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feudal right, and an aristocracy wholly foreign and feudal. For a 
hundred years and more there were two nations, two societies, 
Norman feudatory superimposed upon Saxon peasant and free- 
holder, and a succession of rulers who, according to their indivi- 
dual temperaments, behaved now as king and now as lord. The 
cleavage between the two societies and the two races was not, of 
course, absolute. The gradation from the highest feudal tenure to 
the lowest servitude was by imperceptible stages. But in broad 
outline it is the fissure within the nation set up in 1066 which gives 
to the central institutions of medieval English government their 
characteristic trend, for from feudal discontents, arising from 
specifically feudal burdens, and from the ambitions of a few 
feudatories, came first rebelUon, and as rebellion failed, a more 
considered resistance tothe crown which broadened intoa common 
interest with the nation. 


Feudal The material detail of feudaHsm, its incidents, and the struggle 
theory between the crown seeking to turn them into an elastic source 
of revenue and of the feudatories refusing to exceed their custom- 
ary habilities may, for the moment, be deferred. They are the 
absorbing consideration of a later age. But some description of the 
ideas which inspired the feudal order and led to the more notable 
actions of its leaders is necessary, for it is against a background of 
feudahsm that the kings fought their way to an overmastering 
crown, and not the least part of their struggle was to resolve 
within their own minds the impUcations of their dual status as 
lord and king. The units of feudal society are fees, baronies, and 
earldoms, the two last impartible in law. The term honour was 
apphed in general to any of them which achieved a degree of 
structural unity, and, though the doctrines of tenure came to per- 
The vade all relations of life, it was in the honour that feudal values 

honour were brought to a focus and most clearly expressed. The Mande- 

ville barony, of which something has been said already, shows the 
honour well enough in its average form. Except in the North and 
upon the Welsh Marches, it is rare for the lands of any one lordship 
to lie contiguous to each other. The scattering of manors in severi 
counties, each with its own customary court and officials, is the 
common rule, and the honour appears, therefore, rather as a 
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confederation of social-economic units than as a compact whole, 
the superstructure of central obedience and common administra- 
tion and jurisdiction which reconciles this disunity being an out- 
come of Norman lordship, and concerned primarily with those 
most characteristic feudal elements, the tenures in knight-service. 

The bfiiding tie of this knightly and baronial feudalism is the Homage 
swearing of homage.’ It is distinguished from the oath of fealty 
and the English hold-oath by its greater precision, by identifying 
the tie of lord and man with that of tenure. Being made for a 
certain tenement, and constituting a contract by which that tene- 
ment is held, it has a material guarantee in law. The hold-oath was 
a solemn promise, the breach of which incurred moral reproba- 
tion; the breaking of homage gave rise to an action at law, and 
made the tenant liable to lose his tenement. It was a most sacred 
act, bringing into being the most deeply felt relation of the feudal 
world, and it bound the heirs of both lord and tenant in per- 
petuity.^ Its action was symbolical of fideUty and reverence on the 
part of the man, who knelt bare-headed, and of dominance and 
protection on the lord’s part, as he received his vassal’s hands 
between his own.* The material purport of the ritual was a con- 
tract; upon the vassal’s side to “become your man for the tenement 
I hold of you, and bear faith to you of Ufe and members and 
earthly honour against all other men, saving the faith I hold to 
our Lord King”; upon that of the lord to maintain his tenant in his 
tenement, rights, and custom, to warrant his tenure in law, and to 
defend him against all other men. “Homage is a bond of law by 
which one is holden and bound to warrant, defend, and acquit the 
tenant in his seisin against all men, in return for a fixed service 
named and expressed in the gift, and whereby the tenant is bound 
to keep faith with his lord and to perform the due service: and 
such is the relation of homage that the lord owes as much to the 
tenant as the tenant to the lord, save only reverence.” 

It is necessary to dwell upon this act and its impHcations because Homage a 

contract 

* F. Pollock and F. W. Maidand, History of English Law, i. 296-307. 

^ The lord can be compelled to take the homage of his dead tenant’s heir or 
show cause quare non fecerit, Glanvill, Tractatus de Legibus, ix. 4. 

3 English Historical Review, xlii. 247. A writ of Wuliam I records, Petrum . . . 
militem Sancti Aedmundi et Baldewini abbatis manibus iunctis forefeodalem hominem. 

Black Book of St. Augustine* s (British Academy), ii. 462: Domini sui quorum homo 
manibus suis fuerit. 
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it is the strongest sanction of the unity of the honour,* and because 
in it feudal England, in common with the feudal world, brings to 
the surface much which underUes its theory of society, and which, 
in England, at least, seldom ^ets expHcit record. It is, in fact, the 
clearest formularization of the feudal contract— a concept, which, 
though it is never openly embodied in a general feudal code, yet 
haunts the background of EnghshpoUtics for at least two centuries, 
and from time to time finds outlet in action. In virtue of the 
contract of homage and of the tenure tvhich it set up, the lord could 
exact service from his tenants in fee and inheritance which was 
fixed by agreement at the creation of the tenure* or had become 
FeuJal customary. A substantial proportion of the tenements granted by 
service ^ay and spiritual lords would be given to be held per seruitium 
tnilUare with the original intention of meeting the servitium de- 
bitum or service of knights demanded by the Conqueror from the 
tenant-in-chief, and, at least by the reign of Henry II, these would 
have come to owe a number of incidents which are substantially 
the same throughout England, reHef, or fine for entering upon the 
tenure; wardship and marriage, by which the tutelage of heirs 
under age and of their estates lay with the lord together with a 
veto upon marriage to anyone in the lord’s disfavour; aid, or an 
agreed subsidy usually demanded when the lord’s eldest son was 
knighted, or his eldest daughter was married, or to ransom his 
body from captivity; and scutage, recoverable from the sub- 
tenants when the king had levied it upon the tcnant-in-capite. In 
a more general way, feudal lordship reproduced or perpetuated 
many of the privileges and restraints of Saxon lordship, the power 
of advocacy by the lord,* and the right of the man to plead the 
lord’s cause for him at law, the prohibition of joining in judgment 
upon one’s lord, even in a plea of the crown,** and the general 
obhgation of lord and man to maintain each otlier against all 
others in Htigation and to provide good counsel for the furtherance 
of any purpose either may have at heart. Such cooperation, recall- 
ing the legal value of the Saxon mund, was still a principal motive 

* So much so that “the homage” can be used as a synonym for “the honour”, 
CartuJarium Monasterii de Rameseia, i. 155. 

2 Glanvill, Tractatus de Legibus, ix. 2: Fimt autem hontagia , . , de seivitiis de 
redditibus certis assignatis in denariis vel in ajiis rebus. 

3 Only a lord could replace the kin in bringing accusation of homicide. 

Glanvill, Tractatus de Legibus, xiv. 3. 4 Leges Henrici Primi, 30 and 32. 2. 
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in the relation of lord and vassal, and explicitly specified in some 
charters as a condition of tenure.* 

The law which provides the ceremony of homage for the form- Diffidation 
ing of the contract between lord and man has an equivalent form 
for its ending, the diffiJatio. The condition of vassalage is fidelity 
and service upon the one hand and warranty and protection 
the other. The tie cannot lightly be broken, but either lord or 
man, by failing to perform his share of the contract and refusing 
redress after legal complaint, gives to the other the right to defy 
him in ritual form, to put him out of his faith, and to coerce him 
with all the means in his power. The conditions under which a 
vassal may consider himself free of his homage are carefully de- 
limited. They are the taking away of the fee or right for which 
homage is due, or the deserting of the vassal in mortal necessity.^ 

The diffidation must be made in due form and after a year’s delay, 
during which the tenant must require redress from his lord, inform- 
ally by the intercession of his peers, of his neighbours, and familiars, 
and legally of any independent jurisdiction to which he may have 
access.^ 

* Black Book of St. Augustine's (British Academy), ii. 462: Eo tenore quod 
Hamo Dapifer, si opus fuerit, ecclesiae et michi vel successoribus meis de placitis in 
comitatu sive in curia regis contra aliquem baronem consulate adiuvet et succurat, 
exceptis dominissuis quorum homo manibus suis fuerit: on the condition that Hamo 
Dapifer shall give counsel and maintenance to this church, to me and my 
successors, in pleas in the shire-moot or in the king’s court if need arise, except 
against those lords of whom he shall have become the man. Clironicon Monasterii 
de Abingdona, ii. 133. In curia etiam regis si abbate placitum aliquod forte 
habendum contigerit, ipsius abbatis parti idem aderit, nisi contra regem: and if the 
abbot shall have any plea in the king’s court he shall adhere to the part of the 
said abbot, save only against the king. Cartularium Monasterii de Rameseia, i. 

153 : Quia vero predictus Robertus vir nobilis erat et sapiens . . . retinuimus hominium 
suum ad servitium ecclesiae: and because the said Robert was a man of worth and 
wisdom we retained his homage for the service of the church. 

^ Bracton, Note Book, i- 78. Leges Henrici, 43. 8. 

3 Ibid. 43. 9. The ground of the loosing of homage is well put for Richard 
Marshal by Matthew Paris {sub anno 1233): Proditio non egi contra Regem, quia 
sine judicio parium meorum et injuste ab officio Mariscalciae me spoliavit . . . cum 
semper paratus essem in curia sua juri parere, et stare judicio parium meorum. Unde 
homo suus non fui, sed ab ipsius homagio non per me, sed per ipsum licenter absolveban 
I have done no treason against the king, for he has disseized me of my office 
of the Marshalsea unlawfully and without judgment of peers . . . whereas I 
have ever been ready to appear in his court to fulfil the law and to stand to 
the judgment of my peers. So I was not his man (when I took arms against 
him), but stood absolved from his homage rightfully, and not by my own 
doing but by his. Cf. Wendover, iii. 65. 
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Feudalism is, therefore, contractual, but there are effectual 
limitations upon its tendency to disintegrate, and especially in 
England, where feudal custom is a newcomer and has to adjust 
itself within a law of violence which is still in full force. In con- 
trast with Normandy, war between subjects has been illegal for 
centuries, and the right of lord and man to fight each other’s 
battles is narrowly confined by old-standing restrictions upon 
violence.’ Again, feudal justice is required to fit into a vigorous 
system of royal and popular justice, which safeguards the right of 
both lord and tenant. No man can forfeit his heirs’ right except 
for felony,^ or betrayal of his lord,^ or persistent default of service, 
and in the event of denial of justice by the lord, such as the rules of 
diffidation have in mind, the vassal has a right of action in the 
shire court,'’ to which he would be required to have resort rather 
than to self-help. Should that fail, he can appeal to the king,* and 
is, indeed, required to do so. Conversely, the king accepts the 
honour jurisdiction as part of the pubUc order, will afforce his 
baron’s courts for them if they are too feeble to act alone,® and 
will compel the tenants to take their legal action therein.'’ By such 

* Leges Henrici Primi, 82. 3. 2 Ihid. 88. 14. 

3 Tills is broadly interpreted, and may include advocacy of another’s legal 
plea against one’s own lord. Ibid. 43. 3. A good instance of the grounds upon 
which the king may exact forfeiture of lands is that of Grimbald of Bayeux 
(H. W. C. Davis, Regesta Regunty 76) : Pro reatu injidelitatis suae et crimine insidiarum 
suarum quibus adversus me perjuraverat: for his infidehty and for the crime of con- 
spiracy with which he forswore himself towards me. So, in 1172, Adam de Port 
calumniatus est de morte et proditione regisy and was outlawed and his fee declared 
forfeit: Adam de Port was accused of conspiring the death and betrayal of the 
king. Benedict, i. 35. 

4 The lord is said to lose his court if he denies justice to a litigant, that is to 
say, the plea is removed to the court of the king. Leges Henrici Primi, 57. 5. 

5 Ibid. 59. 19. The transference of the plea must be effected by a formal 
denunciation of the lord’s default, curiam domini Sacramento falsijicarey an oath 
being taken upon the Gospel. M. M. Bigelow, Placita Anglo-Normannicay 212. 
Glanvill, Tractatus de Legibus, xii. 

6 Letters Patent, 6 John, P. 51* Nolumus quod judicia curie Pagani de Rupeforti 
de Hathfeld remaneant per defectum hominum . . . immo precipimus quod judicia curie 
illius procedant et jiantper milites de comitatu de quibus Vicecomiti Essexie precepimus 
quod illos illuc venire faciat: we are unwilling mat judgments shall go unmade in 
Pain de Rochford’s court of Hatfield for default of suitors and therefore we 
command that the judgments of his said court shall proceed and be made by 
those knights of the county whom we have ordered the sheriff of Essex to 
make to attend there. 

7 So Henry I orders that if Goscelin has any claim in the lands of St. Mary 
of Abingdon eat in curiam Abbatis, et ipse Abbas sit ei ad rectum: et defendo ipsi 
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safeguards every door to violence is closed, while the doctrine of 
mutual responsibility of lord to man is approved and reinforced. 

There is, therefore, no inevitable antagonism between the crown Rule of 
and the legalized feudalism of the twelfth century, and such ex- 
pressions as “feudal anarchy’’ are peculiarly inapt to describe the 
normal mind of feudalism, which maintained, on the contrary, an 
all-pervading respect for law, a respect so strong that it asserted its 
sanctity above that of any of the authorities which were empowered 
to carry it out. The rule of law was the most clearly realized 
political principle of the feudal age, governing the conduct of lord 
and vassal alike, ^ and the right of diffidation, the right to denounce 
the contract of homage, was valid precisely and only when the 
supreme judicial authority failed in its trust of affording fair trial 
of right; for equally fundamental was the principle that, as the 
lord was bound to offer feir judgment, so the vassal was bound to 
place himself upon it. The feudal subject might rebel not when he 
felt himself to be wronged, nor when he had suffered material loss 
from the action of the state or of individuals, but when in pursuing 
the proper channels of law he was refused judgment, a judgment 
which when lawfully pronounced, whatever its verdict, he must 
accept.2 It be seen by this that the English feudatory was under 
two degrees of obligation, derived from successive layers of his- 
tory. As a member of the English community, either by birth or 
in right of his Saxon antecessor, he was born into a birthright of 
English law, which he could neither evade nor annul. This was 
subject to no contract, and constituted an unbreakable tie, one the 
breaking of which was inconceivable. No English magnate of 
the feudal age ever formed the ambition of breaking loose from 
the community of English law, and turning his fee into an inde- 
pendent state. But, with the authority to which the protection and 

Abbati quod non respondeat inde Goscelino in alio loco: let him enter the abbot’s 
court, and let the abbot there do him right; and I forbid the abbot to answer 
Goscelin in any other place in this plea. Chronicon Monasterii de Abingdon, ii. 93. 

^ The dealings of the lord with his vassal must be justa secundum considera^^ 
tionem curiae suae et consuetudinem rationabilem. Glanvill, Tractatus de Legibus, 
ix. 8. 

^ Both aspects of this principle are shown in Langton s justmeatton of a 
subject’s refusal to support his prince in a disseisin not preceded by legal judg- 
ment. “If the king attacks a castle unjustly arc his people bound to support 
him? If without judgment, no. If after judgment, yes: cum populus non habet 
discutere de sententia.*' F. M. Powickc, “Stephen Langton”, p. 95. Note l. 
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enforcement of the law was entrusted his relation was conditional, 
or so it seerrked to an aristocracy which had become steeped in 
Frankish feudaUsm. Because tht feudum, bestowed by a lord and 
earned by the service of a vassal, had come to be the universal land- 
right of Normandy and therefore predominant in England, the 
holders of English fees thought of themselves as first and foremost 
vassals, whose duty towards the king was created by enfeoffment, 
and was therefore subject to the conditions and limitations of 
feudal tenure, and by the terms of homage revocable. In so far as 
they could see beyond the individual relation, the king appeared 
to them as the guardian of the national custom, whose claim to 
obedience, either by divine or secular right, was nullified if he 
failed to fulfil his trust. The maxim that the power of a king who 
acts as a tyrant is illegitimate, which almost exhausts contemporary 
theorizing about monarchy, and to us seems to be an ineffectual 
truism, was thus in the twelfth and thirteenth centuries the corner- 
stone of legal security. 

Feudal Feudal action, therefore, as long as it is guided by principle — and 

revolt rarely that the individual can divest himself of the preconcep- 

tions of his age — is primarily legal: but, when refused legal redress, 
the aggrieved party is entirely within his rights in declaring his 
obhgation of vassalage at an end, making war upon his king, and 
coercing him by every means in his power to do him right. From 
its very nature, we cannot go to crown records for this strand 
of theory, but it governs the treatment of historical events in 
chronicles and popular literature. One of the few surviving 
romances of EngLsh chivalry, the legend of Fulk fitz Warin,* 
gives an excellent example of the behaviour that was thought 
proper from an injured vassal to his king. Maurice fitz Roger of 
Powys had ejected Fulk’s father. Warm, from his fief of Blancheville, 
and Fulk, as his heir, had claimed justice and been denied it by 
King John. Fulk defies him in these terms: “Lord King, you are 
my liege lord, and I was bound to you by fealty as long as I was in 
your service and held lands of you: and it was for you to maintain 
me in right, and you failed me in right and common law. Never 
was there good king who denied his free tenants right in his court. 

I The historical Fulk fitz Warin was lord of Whittington, and was one of 
barons excommunicated by Innocent in January, 1216 for his opposition to 
John (Rymer, Foedera, i. 139). The romance is of the early fourteenth century. 
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For this I render you back your homage.” This is not history but 
romance, popular sentiment, and it shows what was acceptable 
among the French-speaking gentry for whom the tale was written, 
for Fulk was the idealized hero of the revolt against John. Coming 
nearer to history, but still in the Norman vernacular, we have 
Jordan Fantosme^s account of the reasoning of William the Lion 
before he entered the war of 1173 against the elder Henry. ^ He is 
represented as regretting, on the ground of right, his promise to 
join the son in rebellion: “to the old king, equally , he owes homage 
and service, true allegiance. It is not right that he should make war 
on his lands without first demanding his inheritance” (North- 
umbria, to which Henry II denied his claim). “If he refuse, then 
he may, at his will, renounce his homage without blame.” In 
the same category of war made by individuals in legal form and 
without sense of illegaHty, to secure their right, we may place the 
action of the sons of Robert de Beauchamp in 1138 when they 
fortified Bedford against Stephen: “not that they meant to deny 
their due obedience or service to their lord, but because they had 
heard that the king had given the daughter of Simon de Beauchamp 
to Hugh le Poer with her father^s honour, and they feared to lose 
their whole inheritance”.^ 

We should probably find this grievance of default of justice, 
with its consequence of legal diffidation, at the back of most feudal 
“revolts”. They are hardly rebellions as we understand it, and 
certainly not treason. The term gwerra used for them bears rather 
the sense of right sought by legitimate force, almost of wager of 
battle. That of 1173 was led by men whom Henry II had “dis- 
inherited”, ^ that of 1191 was mainly caused by the Chancellor’s 
resumption of Richard’s sales of honours to finance the Crusade,^ The 
and the terms of peace required that the former should “disseize 
no one without judgment of the king’s court”, while, in the dis- crown 
contents against John, the charge of selling and withholding 
justice is fundamental to the opposition case. Indeed, with so many 
warnings that the sanctity of law did not in itself guarantee the 
rights of individuals, the voluntary nature of vassalage was from 

* Fantosmc, p. 227. * Orderic, in. xiii. 17. 

3 Ralf de Diceto, 371. The disinheritance was, no doubt, in part of royal 
castles which had been held long enough to breed a sense of prescription. 

4 Richard of Devizes, §§11-32. 
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time to time made an excuse for exacting a specific contract at the 
moment of homage, and even for anticipating its withdrawal in 
given circumstances. Robert of Gloucester did homage to Stephen 
in 1136 sub conditione quadam,^ as did the bishops,^ and withdrew it 
in 1138 “according to the customary form”, and in 1199 the earls 
of Derby, Chester, Warwick, and others sold their fealty to John 
on the condition ut redderet micuique jus suum, which jus we may 
take to be such definite objects as the share of the Peverel lands 
which had been pursued by the earls of Derby since 1153, and the 
Chester claims in South Lancashire.^ The safeguard of the Great 
Charter of 1215, indeed, rested upon a wholesale appUcation of 
this principle, for the homage of twenty-five of the greatest barons 
was sworn on condition of the charter’s observance, and revocable 
on its breach. Thus, on the part of those barons who stand as types 
of the feudal order, there is a deep sense of their feudal status. Let 
the king touch their individual jus — and the ramification of claims 
and counterclaims was too intricate to admit of legal settlement 
without cavil — and they are ready with the cry of default of right 
and the weapon of withdrawal of homage. Almost always, it 
would seem, the quasi-legal conventions are preserved, and the 
form of diffidation gone through. Robert of Gloucester, as against 
Stephen in 1138,^ on a personal issue, and the barons of the Charter 
before Runneymede,® in a general cause, equally present their 
defiance, and so hold to convention in making war on their king, 
and Henry III liimself against Richard Marshall in 1233 and before 
Lewes in 1264, feels bound to use the ceremony of diffidation 
against the rebels before he takes the field vos tamquam nostrorum 
. . . inimicos diffidamus. The feudal standing of monarch and subject 
as parties to a revocable compact appears in this defiance of his 
subjects by a king, as it does in the letter of the charter barons to 
John denouncing him as perjured et baronibus rebellis.’^ 

Divided It is hard to determine how far this feudal diplomacy was backed 
loyalties 

1 Malmsbury, 707: Scilicet quamdiu ille dignitatem integre custodiret et sibi pacta 
servaret. 

2 Quamdiu ille libertatem ecclesiae et vigorem disciplinae conservaret. 

3 Derby actually got his demands in 1199 (Rotuli de Oblatis, 3). Chester had 
to wait for his untd a later crisis at the end of the reign. Placita de Quo Warranto^ 

387. 

4 Historia Novella, i. §18. 

6 Rishanger, p. 28. 


5 Coventry, 219. 

7 Wcndovcr, ii. 117. 
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by feudal power. The most considerable warlike efforts of indivi- 
dual barons seem to have been made with foreign mercenaries. 

Ralf Guader intended to hire a Danish force, Robert of Gloucester 
won the battle of Lincoln with Welsh mercenaries, and in 1173 
Leicester, Mowbray, and Norfolk fought with armies of hired 
Flemings. The amercements in the Pipe Roll of 1175 and 1176 
reveal almost no trace of any EngHsh following.^ Indeed, the cross- 
currents of obligation m which the EngHsh vassals were involved 
in the early Middle Ages made duty hard to determine. Homage 
might be done to several lords for different tenements, and those 
lords might be at variance. If the tenant were drawn into advocacy 
of one lord against the other at law, or had to take up arms, he 
should by feudal custom forfeit the tenement held of the lord he 
had deserted. The lord, also, though he exacted the strict letter of 
service from the man whose homage he shared with his enemy, 
might stiU lose the full and wiUing support of his vassal. Many 
devices were put forward to solve this kind of dilemma. The lord 
could at least insist that the resources of the fees held of himself 
should not be used against him.^ Many vassals, however, felt that 
they had discharged their obhgation if they rendered their strict 
servitium debitum to their lord, and might use the rest of their 
resources as they Hked, even to the point of throwing them on the 
side of his enemies.^ The count of Flanders had a standing agree- 
ment with England to limit his service to the king of France in 
this way, and the same evasion was apt to be made in England. In 
H41 many barons came in person to Stephen’s host at Lincoln 
with their customary quota, but sent the rest of their men to join 
the Angevins against him,^ while in 1215, after their knights had 
gone over to the opposition, certain of the magnates felt bound to 
continue with the king tanquam domino adhaerentes.^ Some attempt 
was made to clear up this ambiguity by introducing the conception 
of ligeance,^ Hege homage, and Hege fealty, which set up a prior Liege 
claim upon the service and fideHty of the Hege vassal, and it was homage 
further accepted that a man’s Hege lord should be he of whom he 

1 There was some disturbance in York, and round the Mowbray’s stronghold 
of Thirsk. ^ Leges Henrici Primi, 59. I2A. 

3 Cf the treaty between the earls of Chester and Leicester (1147-1151). 

Stubbs, Select Charters^ p. 140. 

4 Orderic, iii. xiii. 21. 5 Coventry, 220. 

6 From ledic, “direct or unrestricted”, as opposed to simplex homagium, 

VOL. I lA 
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held liis principal fee, cujus residens est} The effect of this, of course, 
would be to strengthen the hold of the king upon the barons, who 
held their capita honorum from him, but also that of the barons over 
the tenants of the fees held in mesne tenure from them. On the 
whole, it would tend to arrest the dissipation of feudal loyalty 
and so solidify the sense of unity in the honours, and it had little 
bearing upon the main problem of the eleventh and twelfth 
centuries, the reconciling of the king’s claim to general obedience 
with the special obligations of tenure. Besides the ambiguities 
inherent in the feudal system itself, there is the fact that by Norman, 
but still more by English tradition, the royal person was something 
more than lordship. 

Feaby to Whatever had been his rights in Normandy, the Conqueror 

the king inherited a claim to, or at least an expectation of general fealty, 
which the EngHsh kings since Eadward the Elder had received 
from the nation through the mouths of the witan. This had been 
thought of as a taking of the king to cynehlaford^ and it had appar- 
ently been sworn in the form of the ordinary hold-oath of man to 
lord. Under the Norman kings this fealty to the king was renewed 
in every reign, at the celebrated meeting at Salisbury in 1086,^ to 

1 Leges Henrici Primi, 55. 2. Some charters require that the homager shall 
remain resident, and thus not impair his ligeance. Cartularium Monasterii de 
Rameseia, 1. 144. 

2 The oath of 1086 has been a source of debate, and historians have given it 
a kind of fundamental importance as “The Oath of Sahsbury”. It does not 
seem, in fact, to differ essentially from the swearing of fealty in the next year 
to Rufiis, in 1100 to Henry, or from the hold-oaths sworn to Eadward the 
Elder, Eadmund, or iEthelred. The combination of respect and hesitation with 
which it has been approached arises from the fact that, though exphcitly stated 
to have been exacted from sub-tenants as well as from tenants-/«-rtjpiVe, it has 
been taken for an act of homage. The EngUsh term used when homage is 
intended is usually manraed, though this is a distortion of its original meaning, 
and in 1086 the Anglo-Saxon Chronicle — of which Florence of Worcester’s 
account can hardly be more than a paraphrase — ^is clear that the oath sworn 
was the hold-oath: “they all bowed to mm, and became his men, and swore 
hold-oaths to him”. But behind any question of contemporary terms lies the 
simple fact that an oath of homage from mesne-tenants to the king was at 
that time impossible in law. The same tenement could not bear a double 
or multiple homage to a series of superior lords, since homage carried lia- 
bihties of rehef, wardship, marriage, escheat, and other personal services 
which could not be shared. By the time of Glanvill’s tractate {Tractatus de 
Legibus, ix. 2), a restricted form of homage had been devised, which excluded 
liabihty for the feudal incidents while carrying an equal sense of general sab- 
mission, and this was taken to the king and to the lung only, and created no 
conflict of services when he exacted it from the vassals of his barons. Fiunt 
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Rufus in 1087, when “all the men of England bowed to him and 
swore oaths’’,* to Henry in 1100, when “all the men of this nation 
bowed to him and swore him oaths and became his men”/ 

Stephen, more Norman and less statesmanlike than his pre- 
decessors, seems to have pretermitted the rite, but it was renewed 
by Henry II, and more effectively, since it was sworn to by all 
classes in their hundred moots, and thenceforth it became a part 
of the normal routine of government. 

The Saxon hold-oath and Anglo-Norman fealty were, how- 
ever, in practice less effective than the full tenurial bond, and may 
be said to have maintained a conflict of principles within the state 
rather than to have nullified the effects of homage. Feudal senti- 
ment enforced duty to an immediate lord: monarchical and 
national tradition placed the peace of the realm and sworn fealty 
to the crown above it. It cannot be said that the conflict was effect- Conflict of 
ivcly laid to rest in any reign until that of Edward I. It is true 
that common law closely restricted the limits within which a man*^^!^^f , 

' prmctples 

autem hotnagia de terris et tenementis Uberis tantummodo de seruitiis de redditihus 
certis assignatis in denariis vel in aliis rebus. Pro solo vero dominio fieri non debent 
homagia alicui excepto principe. This may well have been the ligeantia exacted 
from his barons’ knights by Henry II in 1166, the homage twice sworn to the 
young king and to Henry of Anjou himself in 1153, — it would serve its purpose 
of constituting an immediate or prospective recognition of right in«him who 
received it, without setting up a conflict of immediate obligations de servitiis^ 
which was precisely what the young king made the pretext of his revolt — but 
there is no mention of it in the Leges Henrici Primi, and certainly no reason 
to suppose it had been invented by the reign of the Conqueror. Fealty was a 
much less tangible tie than homage, if only from the fact that, while homage 
was protected by an action at law, and its breach would lead to the loss of the 
tenement from which it was due, a breach of fealty, unless aggravated by 
criminal acts, was no more than a moral offence. It was proper for the king to 
take fealty of the whole nation as far as they could be approached effectively, 
and by the time of the Conquest it was usual for the king so to do. It was an 
oath which might be sworn to without difficulty by all subjects “whosesoever 
men they were”: but it could not have the rigid legal effect of homage, and 
was, no doubt, apt to cover many degrees of meling towards the king, and to 
admit of all sorts of subordinate commitments which were not felt necessarily 
to conflict with the general allegiance of the subject. Probably, the difficulties 
of the Conquest made it advisable to postpone the ceremony until the end of 
the reign, while Rufus and Henry carried it through on their accessions. The 
knowledge of the EngUsh tenantry gained from me Domesday survey may 
also have helped to m^e it possible. A sense of its having marked the culmina- 
tion of the reign may have led the Chronicler to give it a somewhat misleading 
emphasis compared with that allowed to earlier and later instances of equal 
constitutional importance. 

* Anglo-Saxon Chronicle, sub annis. 
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could support his lord without committing felony, and that the 
oath of homage and charters of enfeoffment included the phrase 
salva debita fide Domini RegiSy or the like, but in practice, as we 
have seen, feudal motives prevailed in many crises of history, and 
feudal convention was followed. It is, indeed, far from clear that 
the strongest kings were consistent in holding aloof from feudal 
motives. Rebellions were made as legally justified war against the 
king, and were so accepted by him. That of 1215, the rising of the 
Marshal in 1233, end, not with punishment, but with a peace; 
hotninium et fidelitatem de novo facientes. The treaty ending the war 
of 1173-4, when the barons were at Henry’s mercy, shows a nice 
discrimination, by which what we should hold to be the crime of 
rebellion and treason is condoned, and the common law offences 
committed in the course of it are left open to prosecution.^ Here 
the exact letter of EngUsh feudalism as set out in the Leges Henrici 
Primi seems to have been observed — the right to urge the cause of 
a lord, in this case the young king, to whom homage had been 
done, but with no privilege to commit felony. No forfeitures 
follow this revolt, and, indeed, that rebeUion as such is treason is 
not a doctrine of pubHc law until the fourteenth century.^ The 
great forfeitures of the twelfth century, those of Robert of 
Belleme,^ WiUiam Peverel, and Henry de Essex, were for felonies 
in the strict feudal sense, betrayal of a lord, poisoning, desertion of 
a lord on the field of battle. If the chroniclers are to be beUeved, 
the strongest of kings were capable of strange lapses into feudal 
sentiment. The civil war may explain such concessions of here- 
ditary jurisdiction as the Empress Matilda made to Aubrey de 
Vere or Geoffrey de Mandeville, convenciones in treaty form 
guaranteed by the count of Anjou and the king of France,^ but 
Henry I needed to be convinced of his right to disinherit Robert 

> Foedera, i. 30: Omnes illi qui recesser ant ah eo post filium ad pacem ejus 
{Regis patris) reuertantur; . . , ita quod de , , . morte vel perditione aticujus membri 
responaeant secundum judicium et consuetudinem.terrae: all those who seceded from 
him with his son may return to his peace, answering for death or maiming by 
judgment and the custom of the land. Even after Evesham the Dictum de 
Kemlworth admitted the rebels to peace — non fiat exheeredatio sed redemptio. 
Stubbs, Select Chartersy p. 407 (citations throughout are from the Ninth Edition). 

2 In 1386 Gloucester took legal advice as to whether a right of diffidation still 
existed. Rotuli Parliamentorumy iii. 379. 

3 Orderic, m. xi, 3. Crimen proditoris confessus^ 

^ ]. H. Round, Geoffrey de Mandeville y p. 176. 
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de Belleme/ and accorded the earl’s captured garrison of Bridg- 
north freedom and the honours of war quia jidem principi suo 
servabant ut decuit.^ 

Feudal aims, therefore, seem to have been Hmited by the very 
doubtful hold which any feudatory outside the Welsh March had 
upon his lesser tenantry, by the restrictions of common law and 
the law of felony, and by the essentially legalistic outlook en- 
gendered by feudalism itself. But the Norman barons and their The com’- 
knight tenants and greater freeholders formed to a Hmited degree 
a community witliin the community, governed as to part 
their actions by ideals of tenure and chivalry, and often taking 
action against the state on purely feudal grounds. The executive 
machinery of a great lordship was not unlike that of the king- 
dom,^ which was itself still rudimentary and domestic. No lay 
honour seems to have developed a regular chancery, but at least 
one private exchequer, that of the earl of Gloucester at Bristol, 
is known, and the greatest men, like Stephen when still count of 
Mortain and lord of Furness, Eye, and much else in England, 
address their writs to their justiciars, though it may be suspected Organiza- 
that the title often stood for no speciaHzed office.^ The dapifer or 
seneschal occurs frequently, holding courts in his lord’s absence, 
receiving fealty and giving seizin,^ and, in the greater immunities, 
occupying the bench together with the visiting justices of the 
crown. The dispenser appears as directing issues for expenses and 
alms. Constables, originally commanders of the knights of the 
household, act in the twelfth century more commonly as castellans 
of individual castles, and rarely, as at Richmond and Chester — 
where the lords of Mold, themselves powerful barons at Widnes 
and elsewhere, held the hereditary constableship of the earldom — 

I Orderic, in. x. 16. 

i Ibid. in. xi. 3. Cf. with this the lenient treatment accorded to the vassals of 
Simon de Montfort after Evesham. They were fined only a tenth of the pro- 
portion of their revenue that the principals had to pay to make their peace. Dictum 
de Kenilworth, 29; Stubbs, Select Charters, p. 407, 

3 F. M. Stenton, English Feudalism, pp. 65-82. 

4 Cf. Waleran of Meulan’s writ to his justices of Sturminster, who can 
hardly have been more than manorial reeves. Ibid. p. 67. 

5 Chronicon Monasterii de Abingdon, ii. 59: Investituram, id est saisitionein, 
accepit per manim Picoti, dapiferi Albrici (de Ver). 
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do they remain, even in title, military chiefs of the whole honour. 
In general, there is less rigidity, and probably less effective special, 
ization of function in baronial than in royal administration, but 
the impression given is still of a system amply sufficient to the full 
exploitation of the estates, and to their coordination as mihtary, 
and, to a lesser degree, social units. 

Social unity is, indeed, for the most part confined to the feudal 
gentry whose mesne tenure is the binding force of the honour. 
The free tenants of the fees of a great lordship were involved in a 
common obUgation to the iotnims superior, and as time went on 
their tenure and service tended to take some measure of local 
uniformity, and to be thought of as the custom of the honour.* 
The knights could be spoken of as pares of the honour,^ as mutu- 
ally associated in one law, and so a new institution came into 
being, the latest juridical institution to be created by the spon- 
taneous vigour of private right, and the last to emerge before the 
crown assumed and retained the initiative in all judicial and ad- 
ministrative change. As with the hundred, so with the honour, the 
test of its vitality is that it had the strength to embody its com- 
munity in a court. Above the manor courts or soke courts, which 
any considerable barony would, as a rule, include, with no point 
of contact with them, confined to the suit of tenants in fee and 
interpreting feudal custom throughout the honour, rose a curia 
dotnini, curia baronum, curia militum, magna curia. It can hardly be 
doubted that the power to hold such courts is a product of the 
rules of the feudum. The estates of the Saxon thegns, quickly 
acquired and Ughtly dispersed, gave neither time nor motive for 
them to arbe. The Norman magnates and their tenants in fee must 
look forward to a permanent association between their heirs. 
There must be a modus vivendi for all time. Such courts are clearly 
defined by the reign of Henry I. They excite no criticism and are 
of accepted standing. They owe their validity purely to the honorial 

1 Chester, an exceptional case, of course, produced a comprehensive code of 
feudal custom in the Magna Carta of the earldom. Cf. J. Tait, Chartulary of 
Chester Abbey. 

2 Cartularium Momsterii de Rameseia/u 154: Per servitium duorum militum in 
omnibus seruitiis quae facient compares sui de eodem feuodo: by service of two knights 
in all services which are done by their peers of the same fee 
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right of their lords. They are not confused with the halimotes of 
the manors, nor with the jurisdiction of soke which came from 
the English,* but are privileges in the common right of Norman 
feudahsm, lord’s right from the very fact of lordship. This right is 
so explicitly set forth by the Henrician jurisconsult who sought to 
coordinate feudal custom with Saxon law, that we may be sure 
that he saw it to be part of a new, though settled, order. The right 
to exact suit as from man to lord is explained, and with it the basic 
right to endow the suitors with the quality of doomsmen,* and so 
to bring a court into being, and they are of common right for all 
who hold in fee. It is, however, to be noted that they are already 
forced to conform to an established territorial scheme, they are 
already honorial. A lord may summon men to his court from the 
furthest manors of the honour, but not from beyond it,* however 
far his lordship may extend, and in time it will come to be con- 
tended that even that right is not vaUd unless suit is specified in the 
charter of enfeoffment. The judicial fact of the honour determines 
the suit, not the personal fact of lordship and tenure, and this, no 
doubt, is the prime factor making against the absorption of one 
honour by another and the growth of feudal sub-states within the 
nation. Within fifty years of the Conquest, therefore, the honours 
had become substantive parts of the English legal and social system, 
had defined their legal boundaries, determined the obligations of 
their members, and embodied their jurisdiction in permanent 
courts, but, at the same time, had reached their furthest extension. 

Except when the honour included some pre-existing public 
administration — as in Holdemess, where the lord appointed a 
sheriff, and the honorial suit was done to the wapentake — the 
honorial court could have had very little relation to the customary 
tenants, sokemen, and small freeholders, that is, to the bulk of the 
population. We can see this in such an honour as that of Boulogne, 
which had manors in Essex, Kent, Surrey, and Suffolk, whose 
knightly tenants did suit every month to the honour court of 
Witham in Essex, and to a six-monthly court at St. Martin-le- 
Grand, while the manorial tenants were confined to their manor 

* Leges Henrici Primi, 9. 4; 56. 4; 57. 8. 

^ Ibid. 32. 3: Si dornitms placitet contra hominem suum, potest in consilio suo 
habitos judices informare, si opus sit: if a lord brings a plea against one of his men, 
he may constitute judges in his own council if need be, 

3 Ibid, 55- lA. 
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courts, and were in some cases involved in forinsec* jurisdictions.* 
An attempt to extend the honorial suit beyond the free tenants 
might be resisted, as when the men of Thanet asserted that their 
duty was only to their halimotes, and refused to attend St. Augus- 
tine’s court at Canterbury even upon personal summons. Re- 
markably enough, the Kentish peasantry and the king’s chancery 
were at one in asserting the reality of the older outlines of land- 
right and jurisdiction as against the feudal honour. For many 
common purposes of administration and judicature the crown 
would not recognize honour or barony. The right to neither could 
be sued for eo nomine by writ. Thus, when in 12 Edward I^ the 
crown ‘‘challenged the barony of Dalston with its appertinences 
as his right against the bishop of Carlisle,” the bishop was able to 
reply that the writ was not good in form, debet enim dominus Rex 
petere per maneria, vel per messuagia, vel in aliquo certo loco,^ and his 
objection was acknowledged and the object of the writ amended to 
manerium de Dalston . . . cum omnibus memhris suis, tarn in dominicis 
quam serviciis, redditibus et villenagiis, et cum advocacione ecclesie et 
tota soka et omnibus pertinenciis suis, the specification of the barony 
as the object of the suit dropping out.Throughout the Edwardian 
enquiry de quo warranto the crown refuses to recognize any 
general honorial or baronial immunity® from royal courts or 
administration as apart from what is proved as the privilege of the 
component manors or is justified by a general royal charter. 

The court The interest of honorial justice, therefore, Ues in the history of 
and the^ feudal aristocracy, the barons, and their free tenants, and has 

community ^ indirect reaction upon the nation. Responding to the 
Norman instinct for judgment of like by Hke, the honour court 
provided a forum where the knights sued for their tenures, where 

* J.e. foreign to the honour, belonging to some exterior court public or 
private. 

2 As with Boughton Alulf in Kent, whose holder in knight service did suit 
to Witham, while his tenants in gavelkind attended the abbot of Battle’s court 
of Wye. So also, the Lincolnshire townships of the honour of Eye do their suit 
to the wapentake of Scdgebrook in that county. Pubhc Record Office. Calendar 
of Inquisitions Post Mortem, iii. 604. 

3 Placita de Quo Warranto, p. iia. 

4 “Manor by manor and messuage by messuage, or as incident to some place 
named.” 

5 So Ralf de Beauchamp’s claim of view in Eton on the ground quod capud 
baronie sue est is rejected by the king’s proctor. Placita de Quo Warranto, p. 3. 
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feudal custom could develop and clarify its rules, and where feudal 
policy and interests were furthered. Like the curia Regis, it was at 
once a court of justice, and a council in which the lord sought the 
advice of his men.* ‘‘The baronial courts of the Norman age did 
justice between their peers, advised their lords in the crises which 
continually arose in the history of every great fee, and thereby 
evolved in course of time a coherent scheme of rights and duties 
out of the tangle of personal relationships produced by the sudden 
introduction of feudal tenure into England”.^ The period during 
which this influence was at its height was hardly more than a 
century. With the creation of the assizes under Henry II a form of 
trial better than ordeal by battle was offered by the royal courts, 
the baions were rarely empowered to administer it, and their 
courts quickly fell out of favour. They remained, however, the 
pivots upon which social and poHtical feudalism turned. Much of 
the domestic history of feudalism was enacted in the lords’ courts, 
and with their witness and warranty. Robert de Bagpuize wishes 
to add to the lands of his younger brother, John. He grants him a 
knight’s fee in Bentley and Barton with the witness of William 
Ferrers of Derby, of the earl’s brother and uncles, of his steward, 
and of certain knight tenants of the honour. John then becomes his 
brother’s man in curia domini mei Comitis Willelmi de Ferrers.^ 
William fitz Richard makes a clean partition of inheritance with 
his brother Gervase. It is done by resigning the estate, a knight’s 
fee, into the hand of Geoffrey Ridel, the lord, whose court then 
makes recognition of the surrender, upon which Geoffrey gives 
seizin to Gervase and receives liis homage.^ The security of family 
settlements might often rest upon this recognition by the lord’s 
court.5 Again, the incidents of knight service call at times for 

* The honorial court as council is well illustrated in the case of Abingdon 
(M. M. Bigelow, Placita Anglo-Normannica, p. 168). The abbot receiving what 
he believes to be an unjust order from King Stephen to return certain lands to 
Turstin Basset, adunata . . . curia sua, diem statuit quo, habita deliheration€,€Xcogitaret 
quid super hoc responderet: summoned his court and appointed a day when he 
might take counsel what answer he should make in this affair. For another 
instance of the abbey of Battle, ifeid.pp. 115 and 178. 

a F. M. Stenton, English Feudalism, p. 44. 

5 3 I. H. Jeayes, Derbyshire Charters, 239. ^ Ibid. 1078. 

' 5 Thus the abbot and chamberlain of Ramsey bring “before the barons of 
the church of Ramsey” an agreement they have come to in the chapter, and 
the barons recordati sunt et concesserunt. Cartularium Monasterii de Rameseia, i. 142. 
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adjustments and concessions, and these also may be made before 
the lord or his seneschal. So Richard de Curzon, who has had to 
pay the customary aids to the earl Ferrers, and has been helped to 
do so by Thomas Curzon of Kedleston, in return excuses Thomas 
the same aids to himself, and does so with the wimess of Ralf fitz 
Nicholas, the earfs seneschal.* 

Another side of feudal obligation, which worked to give the 
feudal classes a common interest, and to produce a single social 
type, was the lord’s right of wardship and marriage. The tutelage 
of heirs under age and of their lands brought every family into 
intimate personal relationship from time to time with its overlord, 
in whose household the heir would be bred up, and with whose 
patronage and good-will marriages were made. At its best, this 
could inject a kind of paternalism into the feudal bond,^ and the 
interweaving of lordship and family ties within the honour could 
make it a very close community. The knight tenants, in the larger 
honours barons of their lords, formed his council (judgment and 
counsel being, indeed, inseparable functions), and, as the domestic 
fortunes of the tenants were again and again conducted under his 
guidance, so they lent their counsel and consent to the lord’s 
actions,^ which thus became, as it were, pubUc acts of the honour, 
as those of the king and his curia were public acts of the realm.^ 

The year 1066 was the beginning of innumerable adjustments 
due to the passage of the community from organization first by 
kindreds and then by neighbourhood to a feudal grouping, but 
they are too intricate to be presented as an inteUigible whole. The 
reception of Norman feudaHsm, with the rise of the honours, and 
their impact upon poHtics and the constitution, has, on the con- 
trary, effects which are plain to see. Ex conquestu there sprang into 

* 1 . H. Jcayes, Derbyshire Charters, 1500. 

2 So Henry I gives the daughter of Geoffrey Ridel in marriage requisicione et 
consilio . . . parentum suorum: by the request and counsel of her relatives. Here 
we have the two interests blended in the petitioners, that of the family implied 
in the request, and that of the lord who is counselled that he may justly and in 
his own interest make the marriage. Stenton, English Feudalism, p. 259. 

3 Chronicon Monasterii de Abingdon, ii. 20. Hugh of Chester says: locutus sum 
. . . cum meis baronibus, et inveni in meo consilio quod concedam earn (terram) Deo: 
I have taken counsel with my barons, and have been convinced in my council 
that I ought to give the land to God. 

4 Ibid. ii. 136. The abbot grants consensu omnium monachorum et auctoritate 
militum: by the consent of all the monks, and by the authority of the knights. 
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being a hundred or more feudal dynasties, of which at least the 
greater were responsible for a dual effect upon the life of the 
nation. The reigning tenant by barony had his place in the con- 
silium regis, which was the highest court of the realm, while for the 
same lord the caput honoris was the centre of a provincial poHcy 
which aimed at the extension of family lands by marriage, by legal 
finesse, and, in some extreme instances, by selling the support of 
a great landed interest to the crown. The first, the influence of the 
barons, individually or together, in the king’s council, was a 
constant factor, effective even under the strongest Norman kings: 
but until the last decade of the twelfth century, when custom and 
common law began to be threatened, it was appHed equably and 
produced its effects without challenge. The duty of the vassal in 
the lord’s curia was to give him favourable counsel. A basic 
identity of interest was assumed, and the right or duty to oppose 
the lord’s will arose only in extremity to save him from his own 
folly.* From its very nature the great council of the Norman 
kings was unfitted for the functions of a parHament, and the 
nature or authority of counsel, the place in government of the 
king’s personal will, the relation of both to the supremacy of the 
law, were matters which were beginning to exercise a handful of 
lawyers and" churchmen only. It would take a hundred years from 
the Conquest to digest them into poUtical creeds. 

Thus the strength and ambition of the Norman feudatories at External 
first found an outlet in domestic diplomacy. The interests of the diplomacy 
greater honours were pressed individually, and from generation to 
generation determined the attitude of their lords to their neigh- 
bours and to the crown. The great lords of the Welsh March were 
possessed of regal powers* within their lordships, and had their 
enmities and alliances with English barons and foreign powers, 
and, until the crushing defeat of eight of the leading famiUes in 
1174, or, perhaps, even until Evesham, there seemed to be no 
necessary limit to the ambitions even of the purely English mag- 
nates. Between 1073 and 1098 the Montgomerys, already possessed 

* Becket’s words to Henry II — eo quod domims, deheo et offero vohis consilium — 
might have been taken for, and probably was, a calculated impertinence. Letters 
of St. Thomas (ed. Giles), no. 179. 

* Cf. Hugh de Louther’s comment upon the Mortimers’ powers at Cleobury: 
predicte lihertates faciunt quandam coronam integrant per quam quis est rex. Placita de 
Quo fVarranto, p. 675. 
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of Shrewsbury and South Lancashire, conquered all middle Wales, 
imposed their overlordship on Cardigan, and founded a third 
Montgomery lordship in Pembroke. When Robert of Bellcme 
rose in 1102 it was in aUiance with the princes of Powys, the king 
of Dublin, and the Norse king of Man. If the earls of Chester had 
reahzed at any one time all their claims by inheritance, conquest, 
and royal grant, they would have held, besides Chester, North 
Wales to Anglesey, Cumberland, South Lancashire, Staffordshire, 
the honours of Bhgh, Peverel, and Eye, the sokes of Torksey, 
Oswardbeck, Mansfield, Rutland, and Stanley, the towns and 
castles of Stafford, Derby, and Nottingham.' These are extreme 
instances, but within such great fields of forfeited or unreaUzed 
ambitions, which were never really abandoned, there was motive 
for generations of intrigue, of which the crown was inevitably 
the focus. Confused with th^e jura of inherited and acquired lands, 
indeed, in this age of feudalized administration, never distinguished 
from them, were devolved rights of government, justiciarships, 
shrievalties, custodies of castles, granted in any moment of the 
crown’s weakness, and in every degree of fee and inheritance, 
farm, grant for terms of years, or during pleasure. These, in earher 
times a pretext for rebellion,^ became in the thirteenth century the 
least reputable part of the political pretension of the magnates, so 
that rhe need for good government was identical in their minds 
with the government of the provinces by baronial sheriffs and the 
lodging of the principal castles in the hands of EngHsh nobles. 
Between 1135 and 1232 such claims were pressed against the crown 
not only by the earls of Chester, but by the great line of feudatories, 
Leicester, Derby, Aumale, and Norfolk, which lay across the north 
Midlands, and whose lands; almost marching with each other, 
became the fixed centre of baronial opposition in the Middle Ages. 
The Marchers, on the contrary, possessed by custom of almost 
royal rights in their honours, and threatened by the rise of 
Gwynedd, remained, upon the whole, loyal. They saved the 
crown in 1174, in 1216, and in 1265, though, no less than the 
disloyalty of those who were beyond the danger of the border, 

* Rymer’s Foedera, i. 16. 

2 For example, the young Henry bribed the earl of Norfolk in 1173 with 
the'promise of die constableship of Norwich casde in fee and inheritance. 
Benedict, i. 45. 
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their loyalty was determined by honorial interests. 

There were few of the great families that did not at one time or 
another seek to get from the crown by force, individually or by 
sectional leagues, what they could not get by law, but feudal 
grievances and the wars they occasioned widened as time went on, 
fastened upon causes which were common to the whole order, 
and were urged more peacefully. There is no one time at which 
we can say that the old local ambitions are extinguished, or that 
the barons have taken to legitimate courses as an opposition in 
council, but, as the crown grows stronger, single adventures have 
less and less prospect of succeeding, and the spirit of opposition 
becomes a struggle to limit feudal obligations, against the rise of 
too powerful ministries, and even, under John, to defend the basic 
rights of person and property. The families who made the last 
league for purely selfish aims in 1173 are foremost in what was in 
some measure a war for common right in 1215. 

In a very real sense, then, the concdiar elements of our constitu- Constitu- 
tion, and the temper in which it worked to keep the crown respon- ^ , 
sible to the law and to perpetuate the elementary rights of the J^^JaUsm 
subject, owed much to feudaHsm. The king’s curia of feudatories 
acquired in the thirteenth century the methods and outlook of a 
political assembly, though it was that of a very narrow-minded 
one, and though the speciaUzed quality of feudal counsel was only 
changed to the free spirit of parliamentary counsel by a painful 
process of evolution. The material strength which made sustained 
opposition possible was the indefeasible feudal right in the soil of 
the honours. The habit of opposition grew imperceptibly out of 
feudal ambitions and broadened until it was a general cause, and 
the right, in the last recourse, to oppose the crown with war was 
no more than the right of diffidation derived from the contractual 
element in homage. No doubt other systems of right and other 
ways of thinking might have thrown up habits and conventions of 
constitutional action not unlike those of the thirteenth-century 
baronage, but as a matter of history it is from the act of homage 
that these are in practice deduced. 

History, therefore, cannot afford to ignore the habit of thought 
bred in the private Hfe of the honours, and, far more than the 
tenets of the schoolmen, with which it often conflicts, it is the 
governing thought behind political action. It will be centuries 
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from the introduction of tenure and homage before the leaders of 
^ English politics will entirely rid themselves of the notion that the 
regnum Angliae is no more than the greatest of the honours, and 
from this half-conscious prejudice come most of the extreme 
actions in the cause either of king or barons. The limits of the 
range of English medieval politics are the belief of the Wing and his 
servants that the crown is a tenure of the honour of England,* and 
its lands and profits his demesne, and, against this, the belief of the 
feudatories that, as barons of that same honour of the realm, 
they are the communitas regni, the repositories of its law, its natural 
judges, and coadjutors with the king in his task of government — 
counsellors in the commune consilium regni, and at times masters of 
the king. However unwilling the magnates may be to do the 
practical work of governing, they recur again and again in opposi- 
tion to the simple type of the honour as their ideal of the state. 
Against the curiales of Henry I, against Longchamps, Henry III, 
and Edward II, the basis of baronial politics, even under the 
sophistication of the fourteenth century, is the return in one re- 
casting or another to the unity of the feudal curia, to government 
by the king with and through his peers. The justiciars of the king 
should be his barons, his great officers, if not barons, at least such 
as they can trust, and appointed in concert witli them, his primary 
council the curia of his tenants in chief, the whole held steady, as 
in the Charters, by the recognition of a fundamental law, of which 
their tenure and franchise is a part. This was an ineffectual barrier 
to oppose to the inevitable pressure of the state towards sub- 
division of ministry, skilled officialdom, and impersonality of 
government — upon every occasion when a feudal party secured 
control it came to disaster — but, variously embodied according to 
the circumstances of the time, it was the governing concept of 
medieval opposition and the forerunner of parliamentary con- 
stitutionalism. 


ii 

FEUDAL MONARCHY AND BUREAUCRACY. I06<3-I272 

One essential of the strength of William’s kingdom, as of that of 
aU the kings who came after him, was that it was territorial. That 
* Barones met honoris, Henry I. Ordinance of Shire and Hundred. 
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is to say, that he could address his writ to the presiding official of The 
any administration with the effect of binding the court and all the 
persons who lived within that administration; that he could place 
all such persons imder common amercement for default of ad- 
ministrative duty or false judgment. These rights of territorial 
kingship he owed to his Saxon predecessors from the year 900. 
The bond which held the realm together was still the English 
expedient of the peace^ and the EngUsh oathof fideUty.* Feudalism 
apart, and but for the fact of universal landlordship and the asser- 
tion of a tenurial bond between the Norman king and his vassals — 
and these are very large reservations for the social, and, indeed, the 
political life of the nation — such differences as may have existed 
between the crowns of the Confessor and the Conqueror are too 
fine for definition. There is only scanty record of either reign, for 
the great constructive effort of the tenth century had brought 
government as far as the capacity of the age could carry it. Cnut 
legislated mainly to confirm what his predecessors had devised, 
and there was little legislation either iii the reign of Eadward or 
of William. Most of the enactments bearing the Conqueror’s 
name are later compilations, and what Httle remains is conserva- 
tive in intention.^ His recorded “institutes”* secure that Normans 
shall enjoy their own custom of pleading when challenged by the 
Enghsh, and shall not be called upon to offer the difficult for- 
mulaic Saxon oaths.® The Ten Articles, which were compiled 
after 1100, and the Leis Willelme, which may be as early as 1090, 
are mostly excerpted from the law of ^Elfred and from Cnut’s 
second code, and what is new to us is yet small matter of English 
custom. The pleas of the Norman crown are those of the English 
cynerihta/’ In substance, William’s intention was to grant the law 

• The Charter of Henry I makes the first expUcit claim that the king sets 
the peace of the realm — pacem Jirmam in toto regno meo pono — but it is only a 
shade more categorical than Cnut’s promise that he will ‘^rnake full frith every- 
where”. Cnut, 1020. 3. 

2 William’s Ten Articles, i and 2. Anglo-Saxon Chronicle, 1085E. “There 
came to him ... all the landholding men of any worth over all England, whose- 
soever men they were . . . and swore him hold-oaths”. 

3 Ut omnes habeant et teneant legem Eadwardi Regis in ierris et in omnibus rebus: 

William I, Latin Articles, 7. All men shall have and maintain the law of King 
Edward in lands and in ail things. ^ William. Lad. 5 Loc. cit, 

6 If the Inquest of Caen, though confessedly incomplete, gives the main 
pleas of the Norman sword, they were far short of the placita coronae of England. 
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of the Confessor to the English and to make the Normans immune 
from it only where it might bear upon them unfairly. Contem- 
poraries were, indeed, hardly conscious that the regime had 
changed with the ruler, and habitually confused the incidents of 
Norman custom with their nearest English analogies.* Clearly, 
WiUiam’s effort to rule as an EngHsh king was ineffectual only 
when deceived by differences of national custom which the age 
was too unanalytical to detect. 

The Conqueror was elected by customary acclamation, and 
swore the traditional oath to the Church and the Law.^ Thecrown- 
wearings continued at the three annual feasts,^ and were held at 
Gloucester, Winchester, and Westminster. The Chronicler of 
Peterborough, writing in EngUsh, calls them hyreds,-^ households, 
and says that some of them at least were accompanied by a witena- 
gemot. Later chroniclers speak of them as curiae or concilia. They 
were, urJike their Saxon predecessors, meetings of tenants who 
had done homage to the king, but we cannot beUeve that this 
restricted William’s practical right to summon whom he would, 
or gave any prerogative of attendance against his will. He could 
call the men who held immediately of him within his honour to 
counsel with him. The duty to attend was at times enforced by 
penalties.^ The chronicler tells us that “all the great men of Eng- 
land, archbishops, bishops, abbots, earls, thegns, and knights”, 
were with the king at his crown-wearings, so that, though it is 
probable that the baron, like the king’s thegn before him, had a 
ministerial quality which gave him a place in the king’s hall by 
custom,^ and placed him under a special obHgation in council and 
in war, at court, and in the provinces, the curiae were by no means 
confined to prelates, earls, and tenants per baroniam. Pleas were 
judged at these assemblies, as in the Confessor’s reign,^ and deci- 

* Cf. Leis Willelme, 20. 2 Florence of Worcester, 1066. 

3 Anglo-Saxon Chronicle, io86e. 

4 While Domesday calls Eadward’s hyreds curiae. 

5 Anglo-Saxon Chronicle, 1095E. Robert Mowbray .was put out of the king's 
peace for refusing to attend the Easter court. 

6 H. W. C. Davis, Regesta Regum, no. 60. 

7 Domesday Book, i. 252B. Eadward refers a case submitted to him it\ 
Shropshire aa curiam instantis Natalis Domini, Geoffrey Baynard’s appeal of 
Wilham of Eu for treason was tried in the witenagemot held at Salisbury im- 
mediately after Epiphany 1096. Odo of Champagne was also convicted there 
on the king's oath and suffered forfeiture. Anglo-Saxon Chronicle, 1096B. 
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sions made on all questions too serious to pass as executive routine, 
but a comparison between the authority of the king and the 
magnates within the council would have Uttle more meaning in 
Norman than in Saxon times, though the temper of the Conqueror 
and his sons was such as to dominate any constitution. If we be- 
heve — it is, of course, possible to do so — that the Anglo-Norman 
curia, almost exclusively Norman in blood, and bound to the king 
by feudal tenure, had Httle sense of EngUsh tradition, stUl the 
feudal consilium is the Teutonic moot passed through the tincture 
of feudahsm. It retained the basic assumptions of the latter as to 
the nature of law and judgment. 

It is still true of the curia as it was of the witenagemot, that the and 
king cannot give a vaUd sentence without the judicium sapientum-,^ j**^^"*^ 
he calls for their judgment.^ It is also true that their joint authority 
inspires every act of state. The term ‘folkright’ dies at the Conquest, 
but the consuetudo Angliae which takes its place is equally authorita- 
tive and all-sufficient as a body of principles for pubUc and private 
action. 3 Reforms through administrative edicts — true legislation 
is in the future — are still thought of as the fuller expression of a law 
which is essentially immutable, and so, by extension, judgments , 
and as such are made by the king in and with the highest court of 
the realm: communi concilia et consilio . . . omnium principum regni 
mei emendendas iudicaui.* The revenues of the crown as well as of 
subjects, except in so far as they are gifts ex mera gratia from man to 
lord, are so stabiHzed by custom that they cannot well be modified 
without a judgment. The Treasury and the Exchequer are courts 
of fiscal causes from the beginning. Even war, as between the king 
and his overlord of France, is so conditioned by the overruling 
conventions of European feudal law as to seem a judgment of the 

1 H. W. C. Davis, Regesta Regum, 118. An instance of 1175 shows how rigidly 
Henry II interpreted this limitation. The abbot of Batde brought to him a 
charter which had perished with time and asked for its renewal: non hoc, inquit 
rex, nisi exjudicio curiae meae facturus sum: I must not do this, said the king, with- 
out judgment of my court. M. M. Bigelow, Placita Anglo-Normannica, p. 221. 

2 Loc. cit. Inquit Ricardus de Luci . . . ‘quoniam judicium nostrum . . . exigitis . . . 

[sic] adjudicamus': since you have demanded judgment from us we pronounce 
judgment. 

3 Cf. the suit for the Bigod inheritance. Ibid. 230 (1177)- Dominus rex 
. . . praecepit eis Lundonias venire, ut ibidem consilio comitum et baronum suorum eis 
seawdum rectum et patriae consuetudinem satisfaceret. 

4 William I, Episcopal Laws, i. 
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curia of the English yzsstIs— judicium super eurn ire — and coercive 
action against a subject by the mere authority of the king — ire 
super eurn sine judicio — is the act of a tyrant. It is true that the 
Norman reigns see a partial withdrawal of the magnates from the 
routine of justice, and the beginning of the transference of their 
function to professional judges of no tenurial standing, but there 
is no sign of this in the first generation of the Conquest, and — 
long after they have ceased to try the demesne pleas of the crown, 
and the pleas of parties other than those of their own order — the 
magnates habitually join in those acts of state, which it would be 
truer to the mind of the age to call judgments of state, but wliich 
are the rudiments of legislation. The king, then, must in theory 
act with his council, and, indeed, in so far as his outlook is that of 
feudahsm at its best, he will wish to do so, and will think that his 
power is best served, and his dignity highest, when his whole 
honour is gathered about him in his great court of magnates.^ 
There is, thus, much in the underlying truth of the Conquest regime 
to explain the EngUsh beUef in the continuity of government and 
the legists’ appraisement of Norman institutions in English terms.^ 
Whether that sense of standing for the nation that the witan had 
held in the tenth century and the magnates were to regain in the 
thirteenth, was then in abeyance to the sense of individual standmg 
and vassalage, no evidence remains fine enough to determine. 


We must not, then, look for rapid change in the practice of 
government or in the administrative framework of the com- 
munity. These are EngHsh or common to England and Nor- 
mandy. But the spirit in which these institutions were worked was 
feudal, and, inspired by the Norman tenurial relation of lord and 
man, conformed to the Norman feudatories’ conception of the 
kingdom as the greatest of feudal honours. For many years after 

1 Counsel is an obligation upon the baron: Letters ^ St, Thomas (ed. Giles), 
no. 179. Becket to Henry: eo quod dominus, debeo et ojjero uobis consilium meiim, 

2 It is curious to notice the strength of the English contingent at the Whitsun 
hyred of 1068. Of the witnesses ot a grant to Wells (H. W. C, Davis, Regesta 
Regum, 23), six out of nine bishops, all four abbots, two out of five earls are 
English, and, among about twenty other notables, are some of the Confessor’s 
greatest thegns, ^Elfgeard Thome, Bundi the Staller, Robert fitz Wimarc, Azor, 
Brixi, and Brihtric, with other lesser Englishmen. 
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1066 government was through the baronage rather than through 
specialized officials. It is hardly easier to determine the permanent 
entourage of the king under William than under Eadward. The 
specialization of the curial ministries or a permanent council of 
justice were not of the Conqueror’s reign. The king’s hyred or 
curia was permanent, for it was his household, though it was a 
fluctuating body. The crown-wearings were curiae, households, 
also, for, under the paternalism of the feudal crown, the magnates 
were dominici barones regis.^ But the whole household did not dis- 
perse when the barons left the curia, nor was WilUam without 
baronial attendance in the intervals between the great festivals. 

There are few writs which are not witnessed by at least some of 
those who were nearest to him, Montgomery, Warenne, Clare, 
his brothers, or some of the bishops. There were curial officers who 
were barons, and so in constant attendance, the dapifers, WiUiam 
fitz Osbem, and later Eudes and Hamo, the constables who were 
heads of the knights, riding servants, huntsmen, and foresters, and 
their deputy, the marshal, and, besides them, the Hterate ministers, 
the chancellor, cubicularii or chamberlains, and the chaplains. It 
was a household which was more English than Frankish, though 
it was not identical with Eadward’s. 

Within this household there were already signs of depart- The lesser 
mcntalism. The chamber, as under the Confessor, ministered to 
the king’s person, the chancellor, perhaps, already had his clerks 
and supervised the writs, the chapel had its staff of king’s priests 
and chaplains. It is probable that any act beyond routine was 
confined to the attendant princes and barons, and to the more 
dignified officials, the stewards or dapifers certainly, and perhaps 
the pincernae — butlers. The constables and the chancellor stood upon 
a lower plane, but their prestige was rising. The directive force of 
government, therefore, was still baronial rather than official. It 
was through such barons as were resident in the household, a small 
body of great men, with such ministers as could not be dispensed 
with, that the king habitually acted between the great councils. In 
this sense, though in this only, there was a “lesser curia \ It was no 
defined body, its only essential member was the king, and it might 
vary from day to day. If in the Conqueror’s day any one ofl&cer 
was required regularly to witness the king’s precepts, it was the 
* Hen. I, Comitatus et HundreJa, 3. 
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dapifer, as in the honours, and even his witness was not essential. 
When WilUam was in Normandy a similar group remained in 
control in England, and its principal members, often Lanfranc, 
Odo, or Geoffrey, acting alone, signified to the other barons the 
commands received from the king. They claimed no status of 
vice-roy or justiciar, but informed their peers what WiUiam 
required “of us his barons”.* If the ideal of curia in its fullness was 
the great assembly of the vassals at the crown-wearing and its 
common expression in practice the counsel of a few of the greatest 
of them, there was no sense of contrast between the two. Both 
were thought of as curia regis, both were rex cum consilio baromm. 
In this the history of the curia is that of the witenagemot reset in 
terms of baronial tenure. Justice seems to have been Httle more 
centralized under the Conqueror than under the Confessor. It was 
the exception for it to be summoned out of the counties. If it was, 
it was to a court of barons. The title justitiariuSy later confined to 
judges with special royal commissions, was working its way into 
use as a synonym for the Saxon judex, but it was stih unspecialized 
in apphcation, and continued to be so until the reign of Stephen. 
The justitiarii regis were not yet a defined ministry, still less a special 
judicature. There was no chief justiciar. Pleas of the crown con- 
tinued to be held in the shire, and, though occasional courts were 
held in the provinces by magnates under special commission, 
these also were not new. 

The In so far as it is possible to generahze about this confused and 

cffmettt Httle-known r^ign, we find conservatism in essentials with the skill 
to exploit the advantages of both the kingdom and the duchy. 
The Conquest was carried through with confident empiricism. In 
the South and Midlands, where the Normans were secure, the 
"grouping of the lordships upon the day that Eadward was quick 
and dead was allowed to determine the permanent lines of English 
landlordship. Upon the frontiers, where the Conquest still had 
enemies, the Norman palatine system was appHed in its pure form. 
The lords of the five baronies which defend the Channel in Sussex 
are the palatines of the southern border of Normandy, Eu, Mor- 

I Lanfranc to Earl Roger: Dominus noster . . . salutat vos et nos omnes si cut 
Jideles suos , , » et mandat ut quantum possumus curam habeamus de castellis suis: our 
lord greets you and us his faithful men . . . and bids us take as good care of his 
castles as we may. 



FEUDAL MONARCHY AND BUREAUCRACY. 1066-1272 181 

tain, Warenne, Braiose, and Montgomery, The great earldoms 
were not done away with, but left to stand the test of time, though 
one may doubt whether Eadwine and Morcar, half guests, half 
hostages, would have been allowed to resume their full power. The 
e"arldom of the East Angles was retained for Ralf Guader, and 
William persisted in keeping that of Northumbria intact until two 
Enghsh earls had failed him and Commines had been murdered 
with all his knights. The enfeoffment was Hke the settlement of 
an army upon the land. Whatever the relation of the Norman 
successor to the land and its folk, to the king he remained a unit of 
the feudal host, and his tenure in peace was allotted him as an 
earnest of future service in war. The units of the host lay upon the 
land in the tens and multiples and fractions of tens with which it 
was organized for the field, a full constabulary of ten knights from 
the barony of moderate size, from many fewer, from a handful of 
great men, more. The extent of land held had only the very 
roughest relation to the servitium debitum,^ for it was the result of 
no assessment, and was to all appearances made in the first years of 
the Conquest before the land was fully conquered or the Domes- 
day survey thought of.* Some estimate of the standing of the 
recipient in the host was, perhaps, the determining factor of his 
obUgation, and some rough approximation in office or rank to that 
of a Saxon antecessor the sole considerations in the choice made of 
his fees. 

The county and hundredal systems were treated in the same Adminis- 
spirit. Inevitably, they remained the mainstay of law and order, 
but, since a completely English officialdom was impossible,* and 
the Conquest could provide no sufficient body of ministeriales, the 
barons were sheriffs in the counties of their chief power, and some 
retained the shrievalty in their own hands throughout their fives, 
and even handed it to the second generation, or nominated de- 
pendants. Both these expedients, the palatinate and the baronial 
shrievalty, were dangerous. During William’s reign or soon after 
it, much of his work had to be undone: the palatines rebelled one 
by one and their honours were destroyed, and under Henry I a 

* Thus, the abbot of Abingdon owed sixty knights, the abbot of Ramsey 
four. 

2 Cf. J. H. Round, Feudal England. 

3 Many Englishmen were retained as sheriffs. 
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shrievalty of royal ministers replaced the barons. They were, no 
doubt, necessary during the phase of consolidation, and in that 
phase least dangerous. As long as Gospatric and the Confessor s 
kindred troubled Northumbrian loyalty from their lodgment 
among the Scots, an English rising might be feared, and the 
Normans served themselves best by obedience to the king. Never- 
theless, the greatness of the Conqueror was not that of the legis- 
lator or of the founder of new systems of state, but a greatness of 
character so strong and equable as to approach genius. So formid- 
able was his will that he could afford to rule by deputy, to declare 
his English kingship and assume that he would be obeyed as 
English kings had been, granting great latitude of tenurial and 
administrative power to a handful of feudatories, requiring that 
they should exercise it in his interest and not their own. “Among 
the rest there must not be forgotten the good peace he made 
in this land. He was a stern man and terrible, so that none 
dared to thwart his will. Earls who went against him he put 
in fetters, and bishops he deposed from their bishoprics, and 
abbots from their abbacies, and at the last he spared not his own 
brother.'^ ^ 


Yet, though its founder was no innovator, the future of the 
Norman crown was to He along new lines. The native English 
kings had summoned the goodwill of the nation to make peace 
and order an institution. This was no longer enough, for the 
coming of feudaHsm set loose forces which would gather will and 
direction of their own if they were confronted by nothing more 
lasting than the common will to order. That had been bom of the 
reaction from the miseries of the Danish wars, and rested on 
sworn cooperation and the leadership of a succession of great 
kings, whose personal landed estate would hardly have sufficed to 
maintain the throne in a feudal age. Such landed power the new 
royal house was better suited to supply. It is not fanciful to see in 
the half-feudal dynasty of the Norman kings an intensified interest 
in what may be called the demesne concerns of the crown. The 
cynerytha, the jura regalia, had been developed by the Saxon kings 
and their witan to place the law under the protection of the 
I Anglo-Saxon Chronicle, io86b. 
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monarch in a special way, as part of his equipment for the main- 
tenance of law and order. Feudalism associated power, office, and 
material wealth from the crown downwards, in the comprehen- 
sive notion of dominium. In this sense, as well as in that given to the 
fact by the barons, the crown of England was an honour and its 
lands and rights were demesne of the king, and as late as 1264 
the gravamen against Henry III was that he treated the realm as 
the same unfettered demesne as an earl’s honour. Thus, while the 
iElfredian kings expended their energy upon the strengthening of 
provincial life, the hundred, the peace, and the new punitive 
element in the law, and achieved substantial success, the Norman 
kings, inheriting stabiUty, turned inwards to the resources of the 
crown itself. The heart of the Norman monarchy is the royal 
treasure, and the terra regis. Its genius goes to the fostering of this 
permanent fund of wealth, and of the trade in justice which had 
no visible limits if it were pressed actively and efficiently. To 
further this there came into being a domestic bureaucracy which, 
without at once departing radically from the traditional routine of 
government, so minuted, exacted, and augmented the jura regalia 
that they became the object of a new art of government and of a 
yet closer relation of the crown to the community. 

The Conqueror set himself from the beginning to increase the Thejisc 
revenue and estates of the crown. After the Conquest he kept as 
terra regis lands which brought in roughly double the revenue of 
the Confessor, some ^11,000 yearly, as against the j(;30,ooo of 
rents which were allotted to the hundred and seventy baronies.* 

He used the old machinery of exaction and account. Beyond a 
possible increase in their number, the record of the chamberlains’ 
holdings in Domesday* suggests no difference in the composition 
of the chamber and treasure; the Chronicle for 1087 gives us our 
first clear mention of a treasure-house at Winchester, but it is 
doubtful evidence for this date; the Survey reflects no radical 
change in the fiscal system such as any break in the routine of the 
chamber might cause. The only visible alteration in poHcy, made 

* W. J. Corbett, Cambridge Medieval History, v. 507. 

* Humfrid and Alberic, chamberlains ot William, succeeded Aluric, a 
chamberlain of Eadward in his lands. Domesday Book, i. 49A, 49B, 151A. The 
mention of Henry the Treasurer may stand for the regular association of one 
of the chamberlains with the treasure. Whether this dates from Eadward » 
reign we do not know. 
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in a number of districts, but quite without system,^ is the insistence 
on blanched money — coin assayed by melting and refining — or 
payment ad pondus, by weigliing a sample of coin against a fixed 
standard, as against the cruder payment ad mmemm, which was the 
commoner practice under the Confessor, though the more accurate 
processes were known and practised, especially upon Eadward’s 
demesne. This may reflect a more businesshke policy in the cham- 
ber — payment ad pondus might add 30 per cent to the value of the 
farm^ — ^but it is so local and unsystematic^ that it is more likely to 
be the result of intelligent exploitation by the sheriffs. The heavy 
increases in the nominal rates of the farms, equally unsystematic, 
are also, in all hkehhood, due to shricval initiative. The Chronicle 
puts the blame for the racking of the royal estates upon the king,^ 
but there is httlc sign of an attempt to devise a common poUcy for 
the realm, or to attack the inconsistencies in the management of 
the king’s estates. Conservatism, a very free hand for local authori- 
ties, and sporadic severity of exactions, seem to have taken the 
place of poUcy in WiUiam’s exploitation of the king’s demesne. 
The The Chamber must have continued, as under the Confessor, to 

be the authority by which the king’s wealth was accounted for and 
Measure spent. It remained intimately domestic, and the Constitutio Domus 
Regis of Stephen’s reign shows its roll still burdened with the 

* This occurs in Surrey, Wiltshire, probably Hampshire, Buckinghamshire, 
Cambridgeshire, Northamptonshire, and Sussex. In Oxfordshire and Hunting- 
donshire payment was still ad mmemm in 1086. Parts of the west, especially 
Herefordshire and Devon, already payed in blanched money T.R.E. 

2 Domesday Book, i. i6a. For the technical reasons leading to this change 
see Dialogus ae Scaccario, i. 7, though the change is wrongly attributed to 
Henry I. 

3 The chaos which existed in the fiscal scheme of a great royal manor may 
be seen at Dartford. T.R.E. its farm value was £60. The French reeve who 
farmed it in 1086 said that it was really worth £go. The English jurors said that 
it ought still to be at £60. The actual farmer in fact paib £^2 : 13 : 2 in coin 
assayed by three different methods. Domesday Book, i. i2B. 

4 The royal manors of Leicestershire had their farms roughly doubled be- 
tween 1066 and 1086, while those of Cambridgeshire were left at the old 
amounts, but were put under the stricter form of assay. At Havering in Essex 
the value T.R.E. was £\o, but the sheriff was taking £go in 1086. Ibid, 
ii. 3 A. 

5 The king farmed his land as dearly as he might. If a second came and bid 
more, and a third, he let him who bid most have it, and cared nothing with 
what sin the reeves must exact it of poor men (Anglo-Saxon Chronicle, io86b). 
The large sums paid degersuma, ue, as premiums, were, no doubt, an additional 
burden on the land. 
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keeper of the king’s bed and the servant of his bath; but until well 
into the twelfth century it retained much of its fiscal function, 
received many payments directly, and made payments for wages 
and expenses. The treasure, which at some period of the eleventh 
century had come to He at Winchester, began to attract the regular 
attendance of one or more of the officers of the Chamber, and 
slowly to gain an identity of its own. In Rufus’ reign, and again in 
that of Henry I, an occasional turn of phrase speaks of one or 
other of the chamberlains as cubicularius et thesaurarius. One Herbert 
is the bearer of this double charge under Rufus and Henry I, and 
under Henry Geoffrey de Clinton gives himself the same am- 
biguous title, now earner arius and now thesaurarius. In 1129-30 he 
accounts pro ministerio thesauri Wintonie^ Still, however, the fiscal 
arrangements seem to be completely fluid. For a term previous to 
Chnton’s, Wilham Pont de I’Arche accounts to the commission of 
audit of the treasure,^ his office being a ministerium camere curies 
The treasure is a material fact. It has a normal location at Win- 
chester, some form of account has to be made there, and it comes 
to require the constant service of a minister, and his ministry may 
lead to his being spoken of currently as thesaurarius. Courts may 
be held there for the settlement of fiscal causes. But seventy years 
after the Conquest there is no exclusive or permanent office of 
treasurer, and the qualification for custody of the treasure is still 
office in the king’s Chamber.^ Nor can we feel certain that the 
custodian at any given time was immune from intervention, co- 
operation, or supersession by one or other of his fellow chamber- 
lains of the camera. For the first recognition of a treasurer as equal 
with and distinct from the Magister Camerarius we must wait until 
after the reign of Henry I,^ and, in its purely domestic nature as a 
phase of the ministry of the king’s private chamber, held by lay, 
and therefore ilUterate, servants, the Treasury of the Norman 
kings has its affinities with the past rather than with the future. 

^ Pipe Roll, 3 1 Henry I, p. 105 : Idem Gaufridus reddit compotum de ccc et x marcis 
argenti pro ministerio thesauri Wintonie: the same Geoffrey renders account for 
three hundred and ten marks of silver for the ministry of the Winchester 
treasure. It is possible that he was acting as subordinate to Robert Mauduit. 
Ibid. p. 37. ^ Ibid. p. 130. 

3 He had apparently bought it with the heiress of Robert Mauduit. Ibid. p. 37. 

4 Chronicon Monasterii de Abingdon, ii. 116. Herbert, sitting in curia apud 
Wintoniam in thesauro, is entitled Herbertus Camerarius. 

5 Red Book of the ^chequer, pp. 807 et seq. 
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The Upon this small and comparatively unspecialized staff of laymen 

Exchequer imposed a task which increased in elaboration as time went 
on. But, though the rule of progress was uncalculated, almost 
automatic, evolution, the twelfth century was already making a 
beginning of science in law and government. At some time near 
its outset conscious planning of a new kind seems to have been 
brought to bear upon the working of the king’s fisc, and to have 
added to the Treasury an entirely new office of receipt and account, 
die Exchequer. For the period of its institution we are dependent 
upon charters to which dates can only be affixed within wide terms 
of years. In these the term scaccarium itself^ appears in some year 
not later than iii8, the court of the Exchequer is found in a 
charter from between iio8 and 1127, and in others from between 
mo and 1127 Henry speaks of record in rotulis meisy and in all 
probabihty refers by this to the Great Roll of the Pipe, or central 
record of the Exchequer.^ From the fiscal year 1129-30 a complete 
roll of the Exchequer survives. The general character of the Ex- 
chequer is that of a commission of receipt of revenue, and of audit of 
accounts, which is also a court in which disputes arising during the 
audit maybe settled. In the reign of Henry II it meets at Westminster, 
and summonses the sheriffs of every shire, together with many others 
who have separate charges, to present their revenue account for the 
year, together with that of all arrears and of any deductions to 
which they may be entitled on the ground of expenses, previous 
payments, or diminution of profits due to exemptions granted by 
the king. That such an account had been made for some generations, 
more lately in the Treasury, before whatever session of chamber- 
lains ot cubicularii and magnates were deputed to receive it, is a con- 
clusion we can hardly avoid. What is new in the Exchequer, and 
stamps it as one of the achievements of an inventive age, is its cen- 
tralizing of various branches of fiscal administration, the complete- 
ness of its arrangements to secure adequate knowledge and authority 
for its action, and its new method of calculating its accounts. 

The staflfing of the Exchequer points to its being a composite 

* T. F. Tout, Chapters in Administrative History, i. 93. 

2 A custumal of Ringwood of 39 Edw. Ill (Public Record Office. Rentals 
and Surveys. General Series. Portfolio 14, 54) professes to quote from pipa 
Domini Regis apud Westmonasterium ... in anno viif regis Henrici Primi, i.e. 
1107-8. A charter printed inD. C. Douglas, Feudal Documents from the Abbey 
of Bury St. Edmunds, p. 67, suggests that there was no exchequer in 1104-6. 
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body put together ad hoc from the personnel of the Treasury, the The 

Chamber, and the wider circle of the curia. Each of these sets 

officers brought its particular aptitude and authority to the audit. 

The treasurer, with whom acted two chamberlains who accounts 

deemed to share his acts and responsibility, received only the?^^^^, - 

1 ./>-> r 1 r . 1-1 1*1 branches of 

sherifi s compotus or the comitatus, that is, the revenue which curia 

we must believe to have been accounted for in earlier times to the 

Treasury. He, or rather his scribe, wrote this, with all other items, 

upon the principal roll of the Exchequer, wliich, from its shape, 

was called the Roll of the Pipe. For all items, except the record of 

the sums actually paid in thesauro,^ his roll was subject to the 

correction of the chancellor. For payments in thesauro, that is, for 

the coin of which his office of the treasury was the storehouse, his 

authority was absolute. This division in the authority of the roll 

points again to the composite origin of the Exchequer, and to 

the historical evolution of the work of the Treasury officials ad 

scaccarium from their function in the Winchester Treasury. The 

officialdom of the curia, with the chancellor and his clerk, seems 

to have been superimposed upon this Treasury machinery in part 

as a check — the chancellor’s clerk checks and copies the roll of 

the treasurer — in part for its special function of drafting, for the 

chancellor has charge of all writs issued from the Exchequer. But it 

also has its separate field of knowledge arising from the chancellor’s 

custody of escheats.^ All outstanding revenue owed by the sheriff in 

arrears of his farm is noted and exacted from him by the chancellor’s 

clerk.3 The chancellor, in fact, is the accounting officer for all the 

king’s casual revenue, as being in a general sense his secretary, 

while the treasurer accounts for the ancient crown revenue of the 

firma comitatus. Similarly, the constable, who in the household 

was charged with the supervision of the king’s domestic ministers, 

especially those of the military household and the officials of the 

hunt and the forests, attends, or sends his deputy to the Exchequer, 

* Dialogus de Scaccario, i. v. e: De omni scriptura rotuli cancellarius eque tenetur 
ut thesaurarius, excepto dumtaxat de hoc quod scribitur “m thesauro receptum**: the 
chancellor is equally accountable with the treasurer for the writing of the whole 
roll, except for what is entered as “received into the Treasury**. It was thought 
by some that the treasurer was only responsible for that part of the roll which 
recorded payments in thesauro. Ibid. 1. iii. b. 

a That is, estates falling in to the crown by failure of heirs, etc, 

3 Dialogus de Scaccario, i. vi. c. 
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in general to confirm the witness of the chancellor to all transac- 
tions, but in particular to compute and pay the Uveries of officials 
of his own ministry.* His representation of the curia is further 
emphasized by the fact that his clerk brings with him the record 
of ^ writs issued in the course of his function and presents them 
in the Exchequer.* Having regard, therefore, to the diverse 
elements of administration which compose the Exchequer, it 
would be fair to assume that one of the chief motives for its crea- 
tion was the desire to centraHze and bring under a common 
authority the various offices which had been growing haphazard 
and without decisive common control.^ Such a scheme would 
have suggested itself above all to that masterful and ubiquitous 
man of Kin g Henry’s affairs, Roger of Safisbury, who impressed 
the next generation as having been, what in fact he was not, 
justiciar, chancellor, and treasurer at once. The constable with his 
domestic pay-roll, the chancellor with his irregular revenue from 
amercements, escheats, and so forth, the Treasury with its old- 
estabhshed hold upon the jirma comitatus, are brought to a common 
place and system of audit, and their accounts digested upon a 
common roll. The foundation of the Exchequer was, in fact, the 
essential prefiminary to a consofidated royal revenue, and to a 
national control of expense. 

No Norman system of audit is possible without a court, still 
less the vast audit of England. In every rent and due, in every 
individual’s obfigations, in every reeve’s powers, there lurks the 
potentiality of dispute. Where no two manors’ customs are 
identical, where shires are fields of divergent law, there must be 
an arbitrating authority between the subject who pays and the 
official who exacts."* The Exchequer, therefore, is a court, and 
perhaps it is in this form that it would must readily present itself 
to contemporaries — Curia Regis ad scaccariumJ Of that court all 

I Diaiogus de Scaccario, i. v. f.: Stipendarii regis . . . sive sint residentes in castris 
regis sive non. 2 Ibid. 1. vi. D. 

3 To secure such control magnates were detached from the curia to the 
Exchequer, and the Dialogus dwells upon the inferior status of the Treasury 
officials to that of the non-official element. 

4 Ibid, I. iv. c. 

5 M.M.Bigelow, PlacitaAnglo-Normannica,^, 174 . At the beginning of Hen^ 
Ifs reign the abbot of Battle had to complain that Ac sheriffhad received certain 
dues from his land unjustly, quo cognito, abbas umm ex monachis suis cum cartis , . . 
Ubertatum suarum ad scaccarium transmisit . . . Monachus vero eo perveniens coram 
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the primary officers were deemed members, and, presumably, 
could act through their deputies. But the crown explicitly recog- 
nized the judicial nature of the audit by adding from time to time 
magnates who had no ex officio standing in the Exchequer, but 
who had knowledge of special value, or prestige.* The treasurer 
and chamberlains, at least, were too near their petty ministerial 
origin to be freed from curial supervision.^ The king himself sat 
there at times, either to intervene in a plea of special moment, or 
to dispatch some cause in the convenient surroundings of the fisc 
with its records and special experience. Well into the thirteenth 
century he might entertain a cause in his council and upon its 
reveahng financial impHcations remove himself, the cause and 
the counsellors into the Exchequer, and there conclude it. More 
normally h^ will detach barons to act for him, but king or baron 
there must be if the authority of curia regis is to inhere in any 
commission of the early feudal age. Magnates who are commis- 
sioned to the Exchequer are the future barons of the Exchequer, 
for that function hardens into a defined legal office of the crown. ^ 
At the time of which we are writing, they must have been a 
variable body, barons in the Exchequer, but in no permanent sense 
of it.^ By the reign of Henry II the justiciar comes to sit there, 
and certain persons other than the Exchequer’s permanent officers 
are present at every session, the bishop of Winchester, and Master 
Thomas Brown, lately head of the Sicilian dogana^ but now in 
Roberto comite Legacestriae et Ricardo de Luci . . .et coram aliis baronibus scaccarii . . . 
restitutionem ablatorum expetit: when this was found out the abbot sent one of 
his monks to the Exchequer with the charters of his liberties. The monk pre- 
sented himself before Robert, earl of Leicester and Richard de Luci and the 
other barons of the Exchequer, and demanded restitution. The court had the 
money restored, the tallies broken, and the record expunged from the roll 
*'unanimi judicio**. Ibid, p. 235. The Justiciar pronounces the judgment of the 
Exchequer on the liberties of Abingdon. 

1 Dialogus de Scaccario, i. iv. b: Quidam ex officio, qtiidam ex sola iussione 
principis resident, 

2 TheDiscipulus asks, numquid a thesaurariscompotus suscipitur cum illic multosint 
qui ratione potestatis maioris videanturl: why should the Treasurer receive the 
account when there are many others of higher station there? 

3 The earliest official use of the title seems to occur in a writ of Nigellus 
Eliensis episcopuset bare de Scaccario {circa 1156). M. M. Bigelow, Placita Anglo- 
Normannica, p. 188. The distinction between the executive origin of the 
treasurer and chamberlains and that of the barons of the Exchequer in audit 
and judgment, is presented in the practice of directing writs of liberate to the 
former, writs of computate aniperdono to the latter. Dialogus de Scaccario, yh a. 

4 Barones esse dicimus eo quod suis locis barones sedere solebant. Fleta, ii. 26. 
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exile and in English service. He keeps a roll “of the king’s secrets”, 
which may have been the origin of the roll of the King’s Re- 
membrancer. 

System of In this accumulation of authority, and even more in the expert 

account system of account, the Norman age has found something new in 
government. The processes in the Lower Exchequer of receipt, of 
which we have said nothing, are those of weighing, counting, 
blanching, and storing which may not have been greatly in advance 
of Old EngUsh usage. The Upper Exchequer, that Exchequer of 
account which we have been describing, has at the centre of its 
practice a method of computation and of displaying its results 
vividly, which is so new and so characteristic of the early twelfth 
century that it has been thought to be the discovery which itself 
inspired the creation of the Exchequer. It is, in fact, that from 
which the Exchequer takes its name. The scaccarium is the squared 
cloth, divided into columns for tens of thousands, thousands, 
hundreds of pounds, pounds, shillings, and pence, upon which 
counters were placed to demonstrate to the ilHterate sheriff the 
sum of his account, and to compute it after the manner of the 
abacus. By this “game of the abacus” a more ready reckoning than 
in the past was possible, and the Pipe Roll upon which it was 
entered opened a new conspectus of provincial Hfe to the crown, 
which was for the first time provided with the guidance of statistics. 
Authority, knowledge, the growth of ordered routine, all in some 
measure achieved within the Norman reigns by the concentration of 
the divergent ministerial functions within it, combine to niake the 
Exchequer the pivot of the Norman and still more of the Angevin 
state. It marks, indeed, an epoch in the art of government. 


The king The Norman reigns also saw development in the judicial field, 
and though during the eleventh century this was extremely slow. 

mstice what we may call the supplementary function of the crown in 

justice, which in the twelfth century was to overshadow the moots 
and make almost ^11 law king’s law, was exercised in the reigns of 
the Conqueror and Rufus as it had been in that of the Confessor, 
but perhaps more frequently. In the latter’s day the court of the 
shire had at times been supplemented by courts empowered by 
special writ of the king to try some special cause under a magnate 
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nominated by him. Such courts were witenagemots, and this is 
perhaps an essential strand in their growth, for, except for the 
crown pleas, there was as yet no place for a special jurisdiction of 
the crown acting alone. In such a provincial assembly the bishop 
of Rochester sued Leofwine Alfege’s son for the estate of Snod- 
land.' King Eadward sent his writ and seal to the archbishop by 
aerend-racan — the legati who attend such courts under the Con- 
queror^ — namely, two abbots, the sheriff of Kent, and three lay 
notables, ordering him to summon a court to Canterbury and 
call for judgment. It included the abbots Alfhun and Wulfhun, Provincial 
the abbot of Saint Augustine’s, Leofric the Sheriff, the shire thegns, 
and certain notables, of whom the principal were the lords 
Mailing, Mersham, Saltwood, and Orpington. The hnd wis justiciars 
adjudged to the bishop by the “unanimous judgment of the 
witan”. Under Eadward, again, a moot of nine shires adjudged 
land at Datchworth to Westminster.^ The lapse of the great earl- 
doms at or after the Conquest no doubt made such courts a valu- 
able corrective to the judicial action of the shrievalty, and under 
the Conqueror several are known to have been held, of which 
the most famous is the Kentish moot at Penenden, in which 
Lanfranc recovered the lands of Canterbury against Odo before 
Geoffrey, bishop of Coutances, qui in loco regisfuit etjustitiam illam 
tenuit.* Other instances in this reign are a second trial for Canter- 
bury the series of recognitions or trials for Ely,* and successive 
moots of five and seven shires which decided the right to over 
thirty manors as between Odo of Bayeux and the abbot of 
Evesham.7 

A wrong turn may well be given to the legal history of this 
period by a false kind of emphasis upon the great trial at Penenden 
and its hke. It has been made the ground for assigning to Geoffrey 
of Coutances, and to those who acted upon similar occasions, a 
permanent title and office ofjusticiar — ^in the case of those who are 
known to have been left in charge of the realm when William was 

1 J. M. Kemble, Codex Diplomaticus, 929. 

2 H. W. C. Davis, Regesta Regum, 122. 

3 }. M. Kemble, Codex Diplomaticus, 826. 

4 M. M. Bigelow, Placita Anglo-Normannica, p. 7. 

s Ibid. p. 10. * Ibid. p. 22. 7 Ibid. p. 20. 
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ill Normandy, the title of chief justiciar.* The notion of a developed 
jusdciarship introduced by the Conqueror has also led to the beUef 
that the eyres were borrowed directly from the missi of the 
Emperor. No such anticipation of the Angevin justiciarship seems 
to be warranted by the evidence, and, indeed, the Constitutio 
Domus Regis of Stephen’s reign has still no place for such a func- 
tionary. In the Conqueror’s reign, and for long after it, justicia, 
justiciar ins, was a universal term for those who presided at any 
court, if only for a single great plea — guibus tnei imposuit hanc 
justitiam. The sheriff,* the bailiff or doomsmen of a hundred,* 
honour,'* borough,* or manor,® all, as summoning and directing 
the courts in which they sat, were justiciarii. The writ which 
initiated the trial at Penenden^ went out, moreover, to Lanfranc, 
Geoffrey, Roger, count of Eu, Richard fitz Gilbert, Hugh de 
Montfort, and all the proceres regni Angliae — quibus hanc justitiam 
imposui — and, though when the day came it was Geoffrey who 
was in loco regis, he was doing no more than his fellow barons 
had it in their quality to do by royal precept. All were potential 
justiciarii, since regis judices sint barones comitatus,^ and between the 
multi barones coram quibus Odo and the abbot of Evesham sued 
each other in 1077,’ between Lanfranc, Geoffrey, and Count 
Robert trying the liberties of Ely ex precepto regis, and Lanfranc, 
Eudo Dapifer, WiUiam dcs Arches, and Ralf de Curbespine trying 
the right of Saint Augustine in Newington as part of their routine 
as barones comitatus, there can have been Httle difference — to be 

1 H. W. C. Davis, Regesta Regum, 78-83. The editor describes certain of these 
as being by “Lanfranc (as Justiciar of England)”, but no reason can be assigned 
for his doing so. 

2 Cartularium Monasterii de Rameseia, i. 149; Chronicon Monasterii de Abingdon, 
ii. 43; H. W. C. Davis, Regesta Regum, 59; M. M. Bigelow, Pkcita Anglo- 
Normannica, p. 165. 

3 Chronicon Monasterii de Abingdon, ii. 11%. Justiciarii hundredi. 

4 Howden, i. 225. Becket is made to speak of justitiarii curiae meae. 

5 M. M. Bigelow, Placita Anglo-Normannica, p. 16$. Justiciariis et ministris de 
Roucestra. 

<> F. W. Stenton, English Feudalism, p. 67. Waleran de Meulan addresses his 
“justices of Sturminster”. 

7 M. M. Bigelow, Placita Anglo-Normannica, p. 4. 

* Leges Henrici Primi, 29. 

9 M. M. Bigelow, p. 20. William’s letters seem to assume that Lanfranc, 
Robert of Eu, Haimo the sheriff, Haimo Dapifer or Richard fitz Gilbert will 
normally be directing justice in the county of Kent — at least such cases as affect 
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precise, the difference of the reception or not of a writ ad hoc. As 
yet the king moves the sapientes to judgment by writ. He does not 
of himself create new jurisdiction or new judicial officers. 

It is true that the practice of commissioning one or more barons Meaning 
to try a single plea ex precepto regis^ loco regisy was, as far as records . . 
go, commoner after the Conquest than before it, and that 
commission was likeUest to fall upon one of a few men, Lanfranc, 

Odo, Geoffrey, Robert of Mortain, Hugh de Montfort, Richard 
fitz Gilbert, being those most commonly chosen. But this seems 
not to have conferred upon them in their day that permanent tide 
of justiciar which was attached to these magnates by Heming, 
Orderic, Malmsbury, and other later writers. The first officials 
whose title to be justiciar and Httle else the eleventh century would 
have recognized are found not in the circle of the baronage but in 
the shire and in the king’s chamber. From Rufus’ reign, the sheriff 
had usually ^ been stripped of all but the pettiest pleas of the crown, 
and had beside him zjusticia comitatuSy^ whose office was a normal 
part of shire administration until the accession of Henry 11 . Passe- 
lewe was one of these justices — for Norfolk — about the year 1100, 

Henry I granted the Londoners the right to choose their own 
resident justice and keeper of king’s pleas, while Stephen and 
the Empress competed to buy the loyalty of Mandeville or 
Miles of Gloucester with the justiciarships of their counties in 
fee. 

At the same time as these professional but stationary justices of 
the county came into being, the earUest itinerant commissions 
were going out. If we can beheve our authority,^ Devon and Corn- 
wall were thus visited in 1096 by the bishop of Winchester, the 
king’s chaplain, WiUiam Capra, and Hardin fitz Belnold ad in-- 
vestiganda regalia placita. It will be noticed that the types of royal 
justice by commission were multiplying, the precept to one or 
more barons to try a single plea or group of pleas urged by one 

die royal demesne — even while the king is in England. This is much like the 
function of the Saxon shirc-thegn. 

I Not always, for the reversal to trial of pleas of the crown by the sheriff was 
still a recognized abuse in 1215. 

^ The two offices were at times reunited in one man, e.g. Hugh de Buckland 
Berchescire vicecomeSy et publicamm justiciarius compellationum: Chronicon Monasterii 
de Abingdon, ii. 43 (1087-1100). 

3 M. M. Bigelow, Placita Anglo^Normannicay 6 ^ 
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plaintiff, the itinerant commission to investigate all outstanding 
pleas of one type — as, for instance, pleas of the crown— or the 
resident justiciar. With this went an equal variety of venue, though 
the court summoned is always one of the customary Jurisdictions 
of the past, the shire-court, the moot of several shires, or on 
occasion the entry of a king’s delegate into the court of an honour 
at the request of the immunist.^ SUght as the evidence is, it seems 
that the reign of Rufus began a definite change in the king’s 
exercise of these various forms of judicial initiative, which was 
being gradually withdrawn from the baronage into the household 
of the king. The commission of 1096 was made by a bishop and a 
king’s chaplain, and the only recorded commission on a private 
plea, that between Pagan Peverel and the abbot of Ramsey,^ was 
held by “H. Camerarius”, almost certainly Herbert the Chamber- 
lain. It is therefore possible to accept the somewhat late authority 
of the Peterborough Chronicle that Ralf Flambard “was the driv- 
ing force of all the king’s moots throughout England”, ^ and to 
divine a Httle of what nature these moots were. 

Both the developments which we have been considering, the 
shire justiciars and the occasional commissions, have elements of 
the later itinerant justice, though neither possesses them all. The 
shire justices are professional in habit — some are drawn from the 
slirievalty and the exchequer^ — they try the whole range of the 
royal pleas, but they are resident, not itinerant. In the reign of 
Henry I an occasional commission seems to have been issued which 
combined the quaUties of the two types of justice, and which was 
near to, though not identical with, the itinerant justice of his 
grandson. Their nature is revealed only by the single instance in 
the Pipe RoU of 3 1 Henry I, the session of Geoffrey de Clinton and 
his colleagues which was known as the Pleas of Blythe. This 
superseded the justiciars of the counties for the nonce, for it dealt 
with at least three shires, Derby and Nottingham, and Yorkshire, 
possibly including Westmorland and the extreme North as out- 
liers of the Yorkshire sheriffdom;* it evidently dealt with the 

* Cartulamm Monasterii de Rameseia, i. 239. 2 Icc. cit 

3 Ealk his gemot ofer call Engleland draf: Anglo-Saxon Chronicle, 1099E. 

4 Chronicon Monasterii de Abingdon, ii. 43. 

5 E,g, from Notts-Dcrby, pacitum de quo implacitatus fuit apud Blidam, 
Pipe Roll, 31 Hen. I, p. 10. Yorkshirc-Northumbcrlana, de xxxu march 
argenti de placitis de Blida. Ibid,, p. 25. 



FEUDAL MONARCHY AND BUREAUCRACY. io< 56 -i 373 I 95 

general pleas of the country, for the profits were substantial, but 
it was not itinerant through the counties like the later eyres. 
Geoffrey settled himself at the royal manor of Blythe and there 
summoned the North to him, nor did he summon the counties 
by hundreds and vills as did Henry II’s justices, but had before 
him the shire courts in their ancient constitutions.* The session was 
therefore judicial and not, as it came to be later, largely inquisi- 
tional. Of such a kind, transitional from the new to the old, may 
have been that “strong moot” which Ralf Basset held at Hunde- 
hoge in 1124 and “hanged there in a little while four and forty 
men”,^ and Clinton himself had been trying pleas in the South- 
Eastern counties, and, apparendy upon two occasions in the 
Middle West. 

It is noteworthy that the chronicler, now almost contemporary, 
ralU the Hundehoge pleas a witenagemot.^ The judicial status of the 
sapientes is still essential to the authority of such courts. To hold a 
witenagemot by the king’s warrant is to override the shire limits 
and n ullif y the sheriff mdjusticia comitatus. In this they descend 
from the witan who decided the rights of Rochester under >Ethel- 
red and WilHam. On the other hand, in trying, as they apparently 
do, not a single plea or a group of pleas, but all the royal pleas of 
the shires summoned, they are in the line of the justiciarii comitatus. 
At much the same time as the pleas of Clinton, Walter I’Espec and 
Eustace fitz John, both Northumbrian barons, were moving about 
Yorbhire, Northumberland, and Westmorland, and the vacant 
bishopric of Durham, apparendy conducting an enquiry into the 
state of the king’s lands, seeing to the refortification of casdes, and 
the restocking of the king’s manors,^ but also holding pleas. No 
more than the pleas of Blyth can these be taken as identical -with 
the later eyre justice, but they have with it the similarity that they 
combine the care of the terra regis with justice, and so have some- 
thing of the eyre’s omnicompetence. To become the itinerant com- 
missions of Henry II they need to combine these jurisdictions and 
to take the further step of carrying their court through the several 

• The judicatores comitatus, Pipe Roll, 29-30 Hen. I, p. 27. 

* Anglo-Saxwi Chronicle, 1124E. 

3 Ibid. Thaes ilces geares . . . held Rmlf Basset and thes hinges thaeines gewite~ 
namot. 

♦ In restauratiotK maneriorum Regis per fValterum Eipec et Eustacium jiUuiit 
Johannis: Pipe Roll, 31 Hen. I,pp. 24, 33. 



196 FROM NORMAN CONQUEST TO REIGN OF HENRY IE 

counties of their commission, instead of summoning the shires to 
them as did the pleas of Blyth. 

The chief No chief justiciar, secundus a rege and head of the judicial body ex 

justiciar arisen in Henry I’s reign out of this variety of commis- 

sions. It is, however, hkely that a speciahzed group was beginning 
to detach itself from the multitude of officials who did justice, 
resident or itinerant, up and down England, and that, in distinc- 
tion from those who did justice in a shire or a himdred, they were 
coming to be called justitiarii regis totius Angliae, capitales justitiarii, 
justices of the king’s capital curia, whose commission is valid 
throughout the realm.' Such a distinction is, perhaps, hinted at in 
a writ of Henry I promising Holy Trinity, Aldgate, that its men 
shall not plead nisi coram me pel capitali justitiarii meo^ The justice 
the canons were most likely to fear was that of the sheriff or justiciar 
of London; Henry puts them under his capital judiciary. It is, 
again, likely that within the group of the capitales justiciarii the 
preeminence of one or more outstanding personalities was recog- 
nized, together Avith the king’s especial reUance upon his initiative. 
Ranulf Flambard, the Chronicler says, was the driving force of 
Rufus’ “moots throughout England”.^ Only such a gradual narrow- 
ing of the authority and title of capitalis justitiarius upon first a few 
and then a single justiciar will explain the confidence with which the 
historians of the middle twelfth century attribute preeminence to 
Roger of SaHsbury^ at a time when at least Richard* and Ralf* 
Basset were also capitales justiciarii, and when Henry while in 
Normandy was ordering “his justiciars” to defer to Anselm.^ All 
agree that Roger was the virtual head of the kingdom, yet neither 
chronicler nor record can give us the technical formula of writ or 
commission which would convince us that his authority was one 
of recognized sole Justiciar of England. In the one writ preserved 

» So of Ralf Basset, Chrotiicott Monasterii de Abingdon, ii. 170, in omni Angliae 
regno justitiae habeas dignitatem. Thus in Glanvill we have capitales barones regis 
for batons holding immediately of the king [Tractatus de Legibus, ix. 6), and 
capitalis curia regis for the court de banco or coram rege as opposed to the eyre 
(ibid. ix. ii). 

* Rymer, Foedera, i. 12. 3 Anglo-Saxon Chronicle, 1099E. 

4 William of Malmsbury, Historia Novella II. Epistolae Herberti Losingae, 
p. SI. 

3 Henry of Huntingdon, De Contemptu Mundi (Anglia Sacra, ii. 701); Orderic, 
Triii 26. * Chronicon Monasterii de Abingdon, ii. 170. 

t Stubbs, Constitutional History, i. 378. 
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from his government during Henry’s absence from 1123 to 1126 
he styles himself procurator regni AngUae.^ 

The same process of specialization was carried through in local The curial 
administration as in the central curia, ^ and at about the same time, 

The shrievalty was in origin a composite office, at once reeveship 
and judiciary. It had fallen into the hands of the baronage at the 
Conquest, and by the year 1100 it threatened here and there to 
become hereditary. The heirs of Baldwin of Exeter, Hamo Dapifer, 

Robert of Stafford, Hugh de Port, and Hugh de Grantmesnil, were 
all holding in the second generation sheriffdoms granted by the 
Conqueror. The move to extricate local administration from the 
feudal monopoly had been begun on a small scale under Rufus. 

The county justiciars were beginning to relieve the sheriffs from 
the greater pleas, and at least two sheriffs were in office before 
1100 who were landless and owed their position solely to the 
crown. These were Osbert the Priest in Lincolnshire, and 
Hugh of Buckland, who held several midland shires together. The 
position was not gready altered by Henry’s accession, though 
Leicestershire and Shropshire were forfeited by the risings of 1 102, 
but after Tinchebrai in 1106 the pace of reform quickened. By 
1 1 10 Surrey, Cambridge, Huntingdon, Leicester, Warwick, and 
Northants were held by men of no more than knighdy rank, 
while the future chamberlain of the treasury, William Pont de 
I’Archc, held Wiltshire and Hampshire. Hugh of Buckland held 
at that time eight shires together. The distribution of the counties 
already shows a clear correspondence with the process of elabora- 
tion and definition which was being pursued in Henry’s curia. The 
new sheriffs appeared to the clerics and nobles who suffered under 
them as men of no standing, unscrupulously subservient to the 
king’s greed for money. Actually, many of them were drawn from 
that small body of the king’s ministers who had served a clerical 
or financial apprenticeship and were imbued with the skill and 
zeal of office which were bringing the Exchequer into being. 

Such certainly were William Pont de 1 ’ Arche and Aubrey the 
Chamberlain in the first half of the reign, and Ralf Basset and 
Geoffrey de Clinton in the second, all men with experience in the 
camera, while to them we must add those who rose through the 

I D. M. Stenton, English Historical Review, xxxix. 

* For what follows compare W. Morris, Medieval Sheriff, pp. 75 et seq. 
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minor reeveships of the crown, men such as Serlo de Burg, whose 
first substantial charge was the custody of the see of York from 
1 1 14 to 1 1 19 sede uacante. Better accounting at the Exchequer 
audit, the authority of the Exchequer court and its accumulation 
of precedent, were carrying the influence of the curia into the 
counties. Sheriffs were being appointed no longer to appease local 
interests but to reflect Exchequer policy. On occasion they were 
being fined for corruption or incapacity, and one, Restold of 
Oxfordshire, was dismissed. It is possible, of course, to exaggerate 
both the independence of the baronial sheriff and the degree of 
control that the crown could exercise even over its own nominees. 
Local government was never free of abuses in the Middle Ages. 
But, as long as the custody of the royal castles, the initiation of the 
pleas of the crown, the order of the county through the frank- 
pledge and the pursuit of felons, and even the incorporation of its 
courts and the execution of writs, lay with a hierarchy of bailiffs of 
which the sheriff was the head, the king’s power could only reach 
the provinces through an obedient shrievalty, and a great feudatory 
who was also sheriff over a long term of years might enjoy some- 
thing approaching palatine status. 

Tlie In procedure, as in most other matters, the Normans were 

inquest alternately conservative and very tentatively experimental. From 
their Frankish contacts they brought into England what is perhaps 
the most vital weapon of medieval administration, the sworn 
inquest, but they used it occasionally and without much system. 
The Saxons had rid their form of trial of that element of imreason 
and bias which was inherent in the soHdarity of the kin for oath- 
helping. They used witness and compurgation by independent 
voices of the neighbourhood. But they could not arrive at a sworn 
verdict without going through a complete form of trial between 
parties, and the oath-helper, swearing to the general credibility 
of his principal’s oath, could not be interrogated as to questions of 
fact. Nor, apparendy, could the king or his ministers put the 
subject upon oath ex officio in order to obtain such facts as were 
necessary in the course of administration or to establish his custom- 
ary rights. The member of the community was, in short, still 
irrcfponsiblc to anything but the routine of folkright, and in this, 
as in so many other matters, is not to be called a subject. The 
Frankish kings, on the other hand, perhaps dra-wing upon Roman 
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procedure, had succeeded in extracting the oath from its place in 
the form of trial, and had converted it from a privilege to an 
obhgation, and the Conqueror was able to put specific questions 
as to fact and law, and to demand a sworn answer firom the men 
of the county and hundred, or to nominate groups of individuals 
who were likely to have special knowledge to declare it upon oath. 
Possibly the Norman kings made more use of “recognition”, as 
this method of ascertainment was called, than records survive to 
prove — the outstanding example is the Domesday inquest, when 
the whole nation answered by sworn inquests of hundreds and 
vills to innumerable questions of ownership, possession, extent, 
value, and custom which were the aftermath of the Conquest — 
but examples of its application to ordinary justice are not common, 
and for the most part proof of right was still committed to the 
old practice of challenge between parties, trial, oath, and witness. 
Mainly from the somewhat doubtful source of the Liber EUensis, 
we have instances of recognition even in William’s reign. To 
establish what lands the church of Ely held at the Conquest “Eng- 
lishmen who know how the lands of the said church lay on the 
day that King Eadward died” were elected et ibidem jurando tes- 
tentur,^ or later the bovmds between the king’s manor of Torksey 
and the neighbouring manor of Stow were sworn to by the “law- 
ful men of Lincolnshire”— ^ciVe recognoscere per probes homines de 
comitatu.^ Yet, were it not for the one wholesale instance of Domes- 


day, the number of cases and the authority on which they rest 
would hardly be sufficient to persuade us that inquest was more 
than a power unrealized or held in reserve in William’s day, or 
even Henry’s. The Leges Henrici Primi, so generous in detail of 
the older forms of trial, omit inquest altogether from their survey 
of Norman justice. 


Important as Henry I’s revolution is in the history of administra- Anti- 
tion, it is almost more so in revealing the mind of the Norman.^^^ , 
monarchy as to its own function in the state. The demesne interest •' 
of the crown, its interest as the greatest of all lords of estate, had policy 


come progressively to the fore as its avowed preoccupation during 


‘ Such questions were later the matter of the possessory assizes. M. M. 
Bigelow, Placita Angto-Normannica, p. 25. 

* Ibid. 139. So, in Rufus’ reign, the shire of Northampton is convoied to 
“recognize” whether land at Ish^ is thegnland or farm. CartuUrUm Monasterii 
de Rameseia, i. 233. 
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three successive reigns. Rufus allowed Flambard to do his exaction 
for him; Henry I openly devoted himself to enriching the crown 
by shrewd and businesslike government, working through men 
who were too insignificant to share the king’s responsibility, and 
who at times were revolted by the work they had to do.' This was 
not the role either of an English king or of a feudal overlord as 
they had been understood in the past. It carried Henry away from 
that close cooperation with the feudatories that the Conqueror 
and probably Rufus had maintained, and which was the traditional 
basis of the regime. It is true that a section of the baronage put 
itself out of court by rebellion, and that a few, notably Robert of 
Mellent, worked amicably with Henry to the end, and it is prob- 
able that he would have ventured no major act of state without 
the form of baronial counsel. But, for aU that, a gap had opened 
between the crown and its vassals, and it is most unlikely that 
feudal England could have been driven much further along the 
course that Henry had set. It was one which Henry II followed with 
far greater caution, and which caused civil war under John and 
Henry III. Though the king exacted his farms, and fines, and 
amercements remorselessly, sold his justice and withdrew his 
ministries from the hands of the magnates, so that the crown of 
England was contracted to the scope of a particular interest, its 
feudal quahty was not and could not be shaken. Indeed, it might 
be said that in displaying the terra regis and the jura regalia as the 
greatest and most jealously cultivated dominium, Henry was stimu- 
lating the least desirable elements in feudahsm. At its best a feudal 
realm achieved stability by the coUaboration of the king and the 
feudatories, and government was the expression of a common 
mind. Neither the governing theory of feudal relations nor any 
feudal state which then existed could have borne the strain of a 
crown which abandoned the pretence of good lordship and 
governed to the last iota of its right. Upon this rock successive 
English reigns foundered. The king who governed so realized the 
type ofthe tyrant as tyrants were estimated in the twelfth century, 
and could not take the further, as yet inconceivable, step of legiti- 

* Cf. the admission of one of Henry’s justices: Induimus animos tyrannorum: 
et hone rahiem nobis induxere divitiae: lured by the madness of riches we have 
become tyrants. Leges Henrici Primi, 6. 53. Cf. F. M. Stenton, English Feudalism. 
p. 218. 
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mizing a despotism. Far from destroying feudal right, Henry’s 
reign is that in which the law of English tenure is formulated. The 
so-called Leges Henrici Primi, our most purely feudal code, were 
compiled by a justice of the king’s curia in Henry’s reign, and they 
mark the high-water mark of feudal right in England. In organiz- 
ing its curia, crystallizing its rights at their highest value and de- 
veloping new ministries, the crown was followed, though at a 
distance, by the magnates. In Henry’s reign and in Stephen’s the 
great honours achieved their maximum unity, and their lords 
began to exploit their economic resources. An extreme conse- 
quence of this feudal growth might be the adoption of an inter- 
pretation of feudal monarchy which made it nothing but lordship. 
Such a theory was latent in England until Henry’s ruthlessness 
brought it to the surface, and then, when the conflicting claims of 
Stephen and Matilda gave it its opportunity, it asserted and forced 
Stephen to accept the crown on an avowedly contractual basis. 


If the history of the twelfth century is to be that of one process Reaction 
only — the growth of monarchy and centralized administration — 
the reign of Stephen is empty of interest. Stephen succeeded as the ^ ” 
choice of the great Conquest baronage, who had realized to what 
end Henry I’s policy was leading them, who resented the loss of 
shrievalties and castellanships, and feared a continuance of the 
rule of the noui homines under a crown weakened by a female 
succession. It is said that the barons’ first choice was Stephen’s elder 
brother Theobald, but they rallied immediately to the king, and 
his first court at Reading was attended by such of the really great 
men as could reach it — ^Bigod, Say, three of the Clares, and Robert 
de Ferrars — and his Lenten court at London was “among the most 
splendid ever held in England for the numbers and the rank of 
those who attended’’.' On the other hand, with certain excep- 
tions, Henry’s servants, some of whom were already established as 
barons of secondary rank, held aloof,* or received Stephen with 
reservations. Thus from the beginning the future civil war was 
foreshadowed by a cleavage of loyalties, in which Henry’s sons 

* Henry of Huntingdon, Historiae, Lib. viii. 

* Keeping to their castles and refusing homage because of their oath to 
Matilda, and because they feared the barons. Gesta Stephani, 15. 
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and servants temporized with the barons’ king, and waited for the 
moment when they should be able to bring back the throne to the 
direct line and restore their own supremacy. The war which broke 
out in 1 1 3 8, and continued intermittendy for fifteen years, roughly 
conformed to this cleavage between the old and new nobilities — 
it was a division of society which was to persist for another half- 
century. Robert of Gloucester could count upon the steady loyalty 
of men like Payn fitz John, Eustace fitz John, Miles of Hereford, 
Geoffrey Talbot, and WiUiam fitz Alan, while, though there were 
men of violence like Mandeville who kept no loyalty, and though 
exceptional quarrels, such as made Stephen break with the earl of 
Chester in 1 141, might shake their allegiance, the king was followed 
by the great feudatories with as much consistency as any claim 
was likely to evoke in the early twelfth century. The social division 
carried with it a territorial one also, since Henry had enfeoffed his 
son Robert in Gloucester and entrenched his curiales strongly in 
the March of Wales, and the war soon settled into a deadlock 
based upon rival governments of the east and west.^ 

With power thus balanced, the North exposed to the invasion of 
David the Scotch king, and Stephen and the Empress outbidding 
each other as embodiments of feudal lordship, the reign yields no 
precedents for strong kingship. It has, indeed, been doubted 
whether the administrative machine continued to work beyond 
the immediate range of London, whether the Exchequer continued 
to sit, or the courts to meet with any regularity. On the whole, 
the scanty evidence points to a weakened action of government 
within the spheres of the two parties, and to its partial cessation in 
areas where neither could maintain a stable power.^ The interest 
of the reign, however, Hes not there, but in the assertion of what 
may be called the alternative political theory of the day, that which 
had played a great part under the Conqueror, had been forced 
into the background by Henry I, and which now imposed itself 
more freely than at any time in EngUsh history. Stephen s acces- 
sion charter strikes a far lower note than had that of Henry. Where 

I In 1138 Robert of Gloucester had a strong hold upon Kent, where he held 
Dover and Canterbury and was supported by Walkelin Maminot, but this was 
soon lost. Orderic, m. xiii. 17. The garrison of Wallingford came to be the 
easternmost point of the Angevin power. 

* J. H. Round, Geoffrey de Mandeville\ G. L. Turner, Transactions of the Royal 
Historical Society, New Series, xii. 
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the latter speaks only of hereditary right— obitum patris sui Dei 
gratia rex Anglorum, Stephen’s appeals to election — Dei gratia 
assensu cleri et populi electus. Since the direct line was broken and 
Stephen’s right plainly elective, not too much need be made of 
this, but the principal friends of Matilda enforced its meaning by 
a pretension which is drastic as from English vassals to their king. 
Robert of Gloucester appealed to the contractual clauses in the 
formula of homage, making his submission to Stephen “on con- 
ditions, that is to say for as long as the king should maintain him 
in his honour, and keep his pledges entered into”,* and in this he 
was followed by the prelates, who thus exploited the feudal 
relation to bind the new king to the “liberties of the church”.* It 
is this element of contract and convention as between king and 
vassal which gives the reign its special interest, and saves it from 
the character of anarchy. In 1138 Gloucester’s conditional allegiance 
had its sequel in a formal diffidation, “revoking his homage and 
withdrawing his friendship and fealty in the ancient customary 
forms’’;^ in this Gloucester was followed by the barons of Matilda’s 
party, and as the kingly power is relaxed the relations of both 
Stephen and Matilda with their supporters seem more and more 
to be determined by the tacit recognition of a contract. The 


charters by which both sovereigns bid for support take on many 
of the forms of private agreements between equal parties,'^ and 
they are required to grant away all and more than Wilham I had 
allowed to the magnates or Henry I had reclaimed from them. 
The sheriffdoms revert to the great barons, those who are best 
worth placating, and now they are granted not during pleasure 
but in fee and inheritance. With the sheriff’s administering powers 
go the judicial authority which has lately been created in the justicia 
comitatus. Between such hereditary viscounties and the palatine 
earldoms there is, indeed, hardly more than a difference of name. 


The most striking of these immunities was that of Geoffrey de Mande- 


ville who received the shrievalties of London, Essex, Middlesex, and 


* William of Malmsbury, Gesta Regum, 707: Homaoium regi fecit sub conditione 
quadam, scilicet quamdiu ilk dignitatem suam integre custodiret et sihi pacta servareL 

^ Loc. cit. quamdiu ilk libertatem eccksiae et vigorem disciplinae conservaret, 

3 William of Malmsbury, Historia Nouella, i. iSiRegi moremajorum amicitiam 
et fidem interdixit, hom^io etiam abdicato, 

4 J. H. Round, Geof/rey de Mandevilk, p. 1 1 : Ego ut dominus et Rex convencionavi 
ei sicut Baroni et justiciario meo. 
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Hertfordsliire in fee and inheritance, but this is only the most ex- 
treme of several instances, of which Miles of Gloucester’s shrievalty 
of Hereford, and the creation of fifteen earls, not endowed 
with territorial earldoms but still enriched by grants of revenue 
and lands from the fisc, which seriously weakened the crown, 
are others.* This was the position which faced Henry II when 
he succeeded to the throne. Not only was the local government 
largely feudaUzed, but the king’s castles had been allowed to lapse 
into the hands of the King of Scotland, William de Warenne, the 
earl of Chester, the earl of Norfolk, and others, the royal demesne 
had been freely aHenated, and both Stephen and Henry had been 
forced to recognize an immense power in the earl of Chester, 
which stretched from one side of the north Midlands to the other. 
It was fortunate for Henry that the two Midland powers of Chester 
and Peverel destroyed each other by William Peverel’s murder 
of earl Ralfin 1153 and that these two great honours fell into the 
hands of the crown. The work of Henry I was in fact to be done 
again, and with far greater thoroughness and with a new wisdom 
in pohtical practice which would enhst instead of alienating the 
mass of the nation. 


Angevin In tbe obscurity of the reign of Stephen England shared only 
kingship partially in the swift intellectual movement of the times, and the 
men who took control after the peace seem by contrast in advance 
of t hei r predecessors by more than a normal generation. Henry, 
Becket, Richard de Lucy, Glanvill, Richard fitz Neal, each in his 
own way, was more than a man of affairs, and was prepared to 
develop the routine of administration in the light of principles 
which he desired to see realized in law and government. This 
power of systematic design, at least in degree, new, reached far 
into the background of thought.* It was the time of the first 
treatises upon the state, and in the fight of the new science of 
politics the twelfth-century crown first realized how far it had 
come from the restricted kingship of the eleventh, and found 
justification for a new scope and meaning in monarchy. Past 

I Omnia pene adjiscum pertinentia minus caute distribuerat, Robert de Monte, 
sub anno Ii55' 

a Cf. F. M. Powicke, Stephen Langton, p. 91. 
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theorizing about the crown had assumed that the king’s function 
was Umited to a narrow range, and his right scarcely more than 
primus inter pares. The compiler of the Leges Henrici Primi ranked 
the king’s law- as the most exalted, but recognized the popular 
laws of Wessex, Mercia, and the Danelah as of equal and inde- 
pendent validity.* Hugh of Fleury* made the crown his subject, 
but was concerned primarily with defining the boundary between 
the regnum and the sacerdotium. To neither of these writers was 
sovereignty itself a conscious problem, nor had they any inkling 
that it might come to be the impulse of every act of state, and the 
prime question of politics. But the men of Henry II’s generation 
knew that there was coming to be a new power for which there 
was as yet no name, unreahzed, and therefore bound by no hmits, 
and this they sought to understand and to justify. There must be 
a divine virtue in princes, says John of SaUsbury, since all men 
submit to them, and offer their necks to the axe.^ The mystery of 
tyrannous kings must be accepted as a judgment upon their 
peoples. Like Attila, they are the scourge of God. He who resists 
power resists God. It is not to be wrongly used, being a trust for 
the execution ofjustice, and the evil king is responsible to Heaven. 
Nevertheless, acting in the spirit of their office, kings are not to 
be questioned; their wiU has the force of law, and is, in fact, the 
sole guarantee ofjustice and public good. All this will come to be 
the commonplace of medieval thought about kingship, and treads 
so nicely the line between responsibility and irresponsibihty that it 
can be used to justify almost any pofitical creed. But such writing 
is an historical event because it abandons the old unspeculative 
acceptance of official acts as conforming to or offending custom, 
and therefore good or bad per se. It is the first recognition of 
power and will in the state, forces not to be confined within the 
customary right of the king, already outgrowing his traditional 
functions, and to be estimated only in terms of a more sophisticated 
political experience than that of Norman England. When English 
kingship comes to be thought of in terms of the Digest, Cicero, 
and Vegetius Renatus, the subject matter is the crown rather than 

* Leges Henrici Primi, 6. 2: Legis etiam Anglice trim est partkh . . . preter 
trememum regie maiestatis . . . imperium. 

2 Baluze, Miscellanea, ii. 184. The exordium to the Dialogus de Scaccario 
follows Hugh very closely. 

3 John of Salisbury, Policraticus, iv. i. 



zo 6 FROM NORMAN CONQUEST TO REIGN OF HENRY HI 


Growth of 
definition 
in feudal 
obligations 


the king, and the concept of a crown which is the embodiment of 
the community is not far from exphcit utterance in John of Salis- 
bury’s princeps est potestas publica^: publicae ergo utilitatis minister et 
aequitatis servus est princeps: princeps personam publicam gerit^ 
it is true that Roman formulae fit the EngHsh twelfth century 
badly, but there was beginning in every sphere a process of analysis 
and consequent dejfinition of what before was ill-defined. The 
king’s government began to move according to general rules, its 
offices and routine were stereotyped, law was coming to be treated 
as a science — and there the result was something of a revolution — 
and the custom of feudalism, which had had only a general uni- 
formity, came, though less effectively, under review. In this last 
sphere the reaHzation of the crown that vagueness might be 
manipulated to its own profit, and the slower realization of the 
feudal order that its obligations were being increased and its right 
dehmited thereby, led up to the tension and conflict of the Charter. 
In the course of this clarification and intensifying of its practice 
the crown made contact with the community at the expense of 
locahsm, conservatism, and the immunity of the honours. Henry 
II himself was a feudaHst in poHtics, but his was a feudaHsm rigidly 
confined by rule, in which obligations to the supreme lord were 
multipHed and strictly enforced. In this spirit, he saw that the oaths 
of homage and ligeance were exacted and repeated ^ from the 
feudal order. No longer was the taking of liege homage from the 
knights of the king’s barons an exception^ — ^it was taken in a new 
form de dominio solo and generally imposed upon the honours 
in ii66 — and fealty taken in the hundred courts was made the 
common link between the king and the countrysides.^ Fealty and 
homage so reiterated, and becoming matters of routine, were, 
perhaps, intended to extract more from the feudal oaths than they 
traditionally carried, and they were in fact being brought home to 
those who took them with a new Hteralness. An administrative 
order to a great man was apt in Henry’s reign to be enforced by 


I John of Salisbury, Policraticus, iv. i. 2 JbiJ, iv. 2. 

3 The duty of exacting homages which had not been performed was enjoined 
on the justices in 1170 and 1176. 

4 Red Book of the Exchequer, vo\, i., and J. H. Round, Feudal England, p. 236. 
s Assize of Northampton, 6: Justitiae capiant domini regis fidelitates ah 

omnibus, scilicet comitibus, baronibus, militibus, et libere tenentibus, et etiam rusticis, 
qui in regno manere voluerint. 
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a reminder that the recipient had sworn oaths to the king, and 
that he expected not only a vassal’s service in extremities, but 
specific obedience to his writs.* Ligeantia is hardening towards 
allegiance — obedience of the subject — though without offence to ' 
the letter of feudalism, and John, with his habitual distrust of the 
feudal tie, will propovmd this altered fealty as the basis of a com- 
mimeofEngland, binding all men against the foreign and domestic 
enemies of the crown.* By that time he was not alone in seeing it 
as the political form of the future.* 

The drawing of the community into responsibility to the crown "pte 
is best seen in Henry II’s manipulation of the law. It is a repetition 
in another sphere, and with the skill of longer experience, of the 
work of ./Bthelstan, Eadmund, and Eadgar. We have seen that 
since the Conquest the crown had possessed, and from time to 
time used, a means of arriving at facts more precise and quicker 
than trial and judgment, the inquest of sworn recognition. The 
simplest and most far-reaching of legal revolutions was achieved 
by eliciting the crucial point of fact in a series of different types of 
action, making the issue of the trial turn upon that one point, and 
submitting it to a sworn inquest of neighbours. Of the possible 
actions concerning land some were seen to turn upon a claim that 
the defendant had obtained possession wrongfully from the 
plaintilF— wot'c/ disseizin * — others on whether the plaintiff’s ancestor 
had died in possession — mart d'ancestre^ — ^while, if the right of 
property which underlay the fact of possession were challenged, 
that too could be tried by inquest — magna assisa.^ In ecclesiastical 

* M. M. Bigelow, Placita Anglo-Norntamica, p. 241. The justiciar enjoins 
Archbishop Baldwin to withhold legal action against Christ Church per jidem 
quant ei (regi) deles et per sacramentum quod ei fecisti. In 1166 the return of the 
servitia debita of the knights was enjoined on the barons per Jidem et Ugantiam 
quam {mihi debetis) : Stubbs, Select Charters, p. 173. The commonalty are required 
to equip themselves and hold their arms ad Jidem domini regis et regni: Assire of 
Arms. Letters Patent, 4 John, p. 72, prohibits the clergy from demanding new 
taxes from the laity injide qua nobis tenemini {ibid. 76), prohibits the Irish lieges 
tffjide qua nobis tenemini from answering any but die king or the justiciar’s writ. 

* Gervase of Canterbury, ii. 96. 

3 There is at least an echo of it in the London pseudo-leges of William I (c. 
1210), Statuimus ut omnes liberi homines regni nostri sint Jratres conjurati ad monar- 
chiam nostrum et ad regnum nostrum (Liebermann, p. 490). 

Assize of Northampton. Stubm, Select Charters, p. ij2. * Ibid. p. 151. 

6 GlanvUl, Tractatus de Legibus, ii. x: dicant uter litigantium majus jus habeat in 
terra petita: let them say which of the two litigants liM better right in the land 
in dbpute. 
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The matters, the possession of patronage might be determined by 
enquiring who made the presentment upon the last vacancy — 
darrein presentment ^ — and a whole class of Htigation could be 
avoided by inquiry whether disputed land were held in frankal- 
moign or lay fee — ^assize utrum — and should be justiciable in the 
spiritual or secular court. For each of these actions a single writ of 
imiform wording would suffice, and might be made out in num- 
bers and stored as blanks in the chancery to be issued as sued for. 
In addition, Henry enacted that no action for free tenement 
should be entertained without king’s writ. The immediate effect 
of tliis new procedure was to deprive the defendant of the repeated 
delays allowed by the old process of judgment and at the same 
time to prevent his possession being troubled by the threat of force 
inherent in challenge to ordeal by battle, and, although assize was 
Growth of not made obligatory but was at the discretion of the defendant, 
king’s law advantages were sufficient to bring about its general adoption 
within perhaps a generation. So the king’s law grew at the expense 
of the law of the honours and of trial before the sheriffs, for the 
assize could be taken only before a king’s justiciar, and every 
defendant who put himself upon it came out of the court of his 
lord and took his trial before that of the king. The courts of the 
itinerant justices who took the assizes began to be called curia regis 
equally with those held coram rege, and the king’s processes ad- 
ministered under the assizes came to make up the great body of 
the law. Initiated by uniform writs which ran through every 
county and franchise, it had issue in imiform procedure, and was 
everywhere matter of common jurisdiction. Superseding the 
variant customs of the Danelah, Mercia, and Wessex, and the 
customs of the honours, this king’s law became recognized as the 
Common Law of England. 

The In extending the recognitio to every disputed case of property 

infuest in and possession, even permissively, Henry was revolutionizing the 
Mion’ procedure of civil law, but he was not acting without precedent. 
His predecessors had used the inquest to ascertain facts which were 
essential to determining landed right, though they had used it 
only occasionally — ^in the Conqueror’s reign almost solely in 
order to get an English verdict on the position in the Confessor’s 
day, in later reigns more generally, but still not often. In the 
1 Glanvilly Tractatus <fe Legibus, xiii. 21 . 
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administrative use of the inquest, however, Henry seems to have 
been entirely an innovator, and in making it the almost invariable 
means of securing the knowledge necessary to action he was 
creating something new in the practice of the state — government 
which could estabhsh its rights and assess its revenues by informa- 
tion which was authentic because local and sworn to by oath. It 
was an essential, perhaps the one essential equipment of bureau- 
cratic monarchy. 

As recognition became part of the routine of the counties it Criminal 
estabhshed the habit of response and obedience to the crown. The 
earhest enactment of inquest as the basis of administrative action 
is that of criminal presentment by the Assize of Clarendon^ in 
1166. The hundreds by the oath of twelve men, and the townships 
by four, are required to make presentment of all felons.^ This is 
an administrative expedient, but it also has judicial effect — it is the 
forerunner of our grand jury — since the sworn accusation by 
neighbours deprives the accused of the right to make a rebutting 
oath, and drives him without preHminary to the test of ordeal.^ 

Even if cleared by the ordeal, the accused must abjure the realm 
or be outlaw, unless he is of hitherto unblemished repute.^ The 
verdict of the jurati is, therefore, for practical purposes equivalent 
to a judgment, and, though the principle that notorious ill-fame 
deprives the accused of the right of defence by oath is of Saxon 
origin,^ this is the first wholesale attack upon the cumbrous 
machinery of the old EngHsh trial as the Normans perpetuated it, 
and, except for its stronghold in the larger boroughs, the older 
criminal justice was soon swept away.^ Upon the administrative 
side presentment reinforces the responsibility of the countrysides 
for their own immunity from disorder and theft, and its perfected 
form in the Edictum Regium of 1195 provides for a regular delation 
of felons to knights assigned ad hoc, who have been taken to be 
the first forerunners of the justices of the peace.'^ 

It is possible that the settled years of government were begun by 

* Stubbs, Select Charters, p. 170. 

^ Assize of Clarendon, i. 3 Ibid. 2. 4 Ibid. 14. 

5 There is here an interesting dovetailing of Saxon and Frankish procedure. 

^ Some resistance from those who stood by the old safeguards of Saxon trial 
is shown by the many fines for refusing to swear to the king’s assize which were 
exacted by the eyre of 1166. 

7 Howden, iii. 300. 


14 
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Inquest of a general inquest as to secular services in 1163.* A few years later 
sheriffs fin <l recognition applied to almost the whole field of adminis- 

tration.* The inquest of 1170 is known as the Inquest of Sheriffs, 
but its verdict was to be given equally upon the administration of 
bishops and barons in their own estates, upon that of the bailifis 
holding royal custodies, of the foresters, and of the holders of any 
itinerant office. It was, in fact, a general inquest upon grievances 
throughout the country both under royal and baronial officials, 
and into any leakage of revenue, as from the aide pur fille marier, 
the chattels of felons, or amercements, and finally as to the state 
of the royal manors, and is as remarkable in its scope as the Domes- 
day survey itself. The immediate occasion of this inquest may have 
been dissatisfaction with the officialdom of the day— many of the 
sheriffs were displaced after it — but its historical importance is as 
Royal the beginning of a new practice of administration, the regular 
commission association of a commission from the curia with the independent 
verdict of the hundreds and vills upon the conduct of provincial 
officials and their handling of the sources of revenue. In 1170 the 
inquest was taken before a commission of barons itinerant. Later 
their place was taken by a routine of justitiarii itinerantes, and the 
The eyre first Ust of the articles of enquiry of the general eyre which has 
survived, that of 1194,* has much in common with those of 1170. 
The Inquest of Sheriffs, in fact, set the precedent for a recurrent 
inquest by the shires and hundreds upon the king’s affairs, and 
in some measure upon their own.^ Inquest was also appUed to 
a widening range of subjects for which special juries were em- 
panelled. Glanvill tells us of juries to delate encroachments — pur- 
prestures — upon the king’s rights,® to decide the degree to which 
criminals might be amerced without ruin— sa/vo contenemento^— 
and to decide disputed bounds,^ while in 1185 verdicts upon heirs 
under age within the king’s lordship were entered upon the Rotuli 
de Dominabus. Towards the end of the reign two great constructive 

J Ralfde Diceto, 311. 

2 Inquest of Sheriffs. Stubbs, Select Charters, p. I 75 " _ ^ 

3 Ihid. p. 252. A link between the enquiry into the king’s demesne in 
1170 and the regular practice of such enquiry in the eyres is afforded by the 
undated articles which Howden associated with the Assize of Northampton. 
Howden, n. cvi. 

4 Cf. clause 2 $ of the Articles of 1194. 

5 Glanvill, Tractatus de Legibus, ix. ii. * Loc. cit. 1 Ibid. ix. 13 
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innovations, the Assize of Arms and the assessment of the Saladin 
Tithe, were both prepared by inquest, and in Richard's reign the 
precedent of the latter is consoHdated by the assessment by inquest 
of the carucage tax of 1198, The crown will in future rely upon 
countryside verdicts for the statistics upon which its increasingly 
ambitious and complex finance and administration is to rest. After 
1194, at least, the juries will commonly be elected,* and not least 
important for the future is the fact that in the revived contact 
of the monarchy with the community the villein’s oath will be 
accepted equally with that of the free.^ Thus, the division between 
free and unfree tenure, which had gained recognition in law, 
failed to effect a lodgment in the constitution. Much of the de- 
velopment of the EngUsh state turns upon this point of adminis- 
trative practice. 

As the monarchy increased its demands upon the counties, it 
became necessary to strengthen and regularize their supervision 
from Westminster, which was now more and more a capital of 
government,^ The imspecialized shrievalty and the compromise The 
of the shire justiciary were outgrown.^ With the experience 
gathered in Henry I’s reign to draw upon, an itinerant judiciary 
was certain to be adopted, and Henry gave his whole genius to 
devising a system and to experimenting with men of various 
temper and qualifications to exercise it.^ As with procedure, so 
with the machine which directed it, the king’s work was done by 
trial and experience, and revealed its final form only towards the 

* The Articles of the eyre of 1194 (Stubbs, Select Charters, p. 252) order the 
election in each county of four knights, who are to elect two lights from each 
hundred, who in their turn are to choose ten knights or freemen to form with 
them the grand jury of the hundred. The procedure may, of course, be older 
than 1194. 

2 By the Assize of Northampton the presenting jury must be knights or free- 
men, as again in 1194. The four men of the vill would, of course, sometimes be 
villeins, as might the quatuor vel sex viri legitimi, who were to swear to assess- 
ments under the Saladin Tithe. The jurors of the assizes, as dealing with free 
tenements, were naturally freemen. Villeins swore to the Inquest of Sheriffs — 
though Benedict (p. 5) considered the result unsatisfactory — and to tlie carucage 
assessment of 1198. 

3 The Exchequer began to sit there regularly from 1156. T. F. Tout, Chapters 
in Administrative History, i. 102. 

4 Sheriffs were prohibited from holding pleas of the crown in their own 
shires in 1194, and by Magna Carta from hearing them at all. 

5 Ralf de Diccto, 4342 Abbates modo, comites modo, capitaneos modo, domesticos 
modo, familiarissimos modo, causis audiendis et examinandis praeposuit. 
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close of his reign. The Assize of Clarendon of Ii66 is in the form 
of instructions to justiciars who are to combine a fiscal review of 
the counties vnth a drastic purge of their crimes by presentment. 
The eyre which it instructed was carried through in the same year 
by Richard dc Lucy and Geoffrey de Mandeville, and may be 
Itinerant distinguished from the later itinerant judiciary, which made use 
commis- of more justices, and included men of lesser rank. The eyres, 
stons indeed, tie during the first half of the reign the form of special 
commissions to which the hearing of general pleas is secondary, 
and, while the eyre of ii66 inaugurated the presentment of 
criminals under the new Assize of Clarendon, that of 1167 was 
concerned with forests, that of 1 168 was sent out to collect the aide 
purfille marier, while the commissions of 1170 were to take recogni- 
tion of the sheriff’s deHcts, and that of 1173 was for the collection 
of a tallage. Most of these commissions also held pleas, but they 
are clearly characteristic of the formative period in the greater 
emphasis on their fiscal than on their judicial function and in the 
variety of experiments which lead up to the perfected system. 
The eyre of 1166 was made by two justiciars who reviewed 
eighteen counties unsupported, those of 1168 and 1173, as befitted 
their primary purpose, were made by barons of the Exchequer, 
the Inquest of Sheriffs was carried through by large groups of 
commissioners, acting each over perhaps half a dozen coimties, 
and, for obvious reasons, contained an element of the non-official 
baronage. 

It is in 1176 that we are first conscious that experiment is over 
and the time come for the parcelling of the kingdom into areas for 
regular judicial visitation. Six groups, of three justices each, per- 
ambulated the country, and dealt with almost all the business 
which came to be that of the eyre, criminal pleas, the assizes, and 
every kind of plea initiated under the king’s writ, provided that it 
did not concern a tenement of more than a half knight’s fee, 
together with the normal enquiry into the royal demesne, escheats, 
and other profitable rights of the crown. Three years later experi- 
ence dictated a recasting, though not a revocation of the scheme 
of 1176. The eyres were reduced from six to four, each with five 
justices, and, because the justices of 1176 were found to be oppress- 
ive, a bishop was associated with each of the three southern 
commissions, and Ranulf Glanvill, about to succeed de Lucy as 
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chief justiciar, with that of the North. The two experiments of 
1176 and 1179 mark the final achievement of Henry’s work in 
this sphere, and the beginning of an annual eyre as the principal 
weapon of provincial administration and justice. In 1194. the 
further precaution was taken of removing from the sheriffs even 
the keeping of the pleas of the crown, their reception, record, and 
the production of parties before the justices, and of entrusting 
them to three knights and a clerk elected in every county. The 
instructions of that year exemplify eyre jurisdiction in its com- 
pleted form. Inspired by Hubert Walter, they set out the pleas 
of the crown by name as the principal business of the session, the 
grand assize for property of an annual value of less than five pounds, 
the affairs of the Jews, the state of the king’s wardships, escheats, 
farms, and churches, while with this judicial and inquisitorial 
work goes the collection of taUage on the towns and demesne 
townships of the crown. In this form the eyre typifies the final 
coordination of central bureaucracy with the communities of the 
counties as the administrative system of Henry’s choice, and the 
permanent system of the Angevin state. 

As in the provincial judiciary, so in the central curia and its staff, The 
an ordered scheme emerges from Henry II’s reign and fulfils the 
undeveloped precedents of his grandfather. Henry never allowed 
the routine action of any office to estabhsh a bar between himself 
and the free exercise of his own judicial function. Difficult or 
momentous cases were regularly reserved for the king’s considera- 
tion, and even when he was abroad he allowed his subjects firee 
access to himself, and from time to time issued writs to the appro- 
priate officials over the justiciar’s head.* The latter deferred matters 
beyond his own judgment to the king over seas.^ Nor, it would 
seem, did Henry abandon the principle that the commission of his 
justices was a special form of the authority of the king in consilio 
sapientum. Much judgment was done with the counsel of his 
barons, and the principal assizes of the reign were evolved m such 
baronial curiae. And yet it is during Henry’s reign that the great The chkj 
offices of state assume unmistakable identity and establish theiry«^*'«'”’ 
full dignity. If the preeminence of Roger of Salisbury was rather 
personal than of office, and was felt equally in the justiciary, the 
Chancery, and the Treasury, the beginning of Henry’s reign pro- 

* M. M. Bigelow, Placita Anglo-Nomannica, 233. * Ibid. 242. 
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duces a Chancery with a staff of over fifty clerks, a chief justiciarship 
of the title of which there can be no doubt, and a treasurer with 
settled and defined duties. The essential function of the chief 
justiciar’s office is identical with that of his subordinate colleagues 
— the function of judgment — and it is a reminder of his emergence 
from the rank and file of the judiciary that there are two chief 
justiciars holding office together during Henry’s early years.* But it 
has become a permanent distinction,* and we can see that the chief 
justiciar habitually acts as the leader in every court, and is often 
entrusted with any routine powers that the king is disposed to 
delegate when he is not in England, though he may find himself 
disavowed in the most serious matters, as did Richard de Lucy 
when he suspended the forest regulations during the revolt of 
1173.* When the king refers a petitioner to his curia it is 
the justiciar whom the suitor approaches.^ Richard de Lucy is 
constandy found taking a decisive lead in discussions between the 
judges,^ and, when they have agreed, the justiciar announces their 
judgment,® as Robert of Leicester pronounced judgment upon 
Becket. A plea for justice from a great vassal will now as a rule 
receive from him its immediate answer.^ At times the king, though 
present, will retire from thecourt and leave the justiciar to preside.* 
When he is abroad he will sometimes address the earl of Leicester 
or Richard de Lucy by name, ordering them to set the county 
court or some appropriate official to action.’ Intermittently during 
the king’s absence the chief justiciar will issue writs under his own 
name, which are qualified as brevia de ultra mare^'‘ The fact that he 
is the chief justiciar in every court gives him the presidency of the 
Exchequer, and there Glanvill pronounces the judgment of the 
curia in scaccario after consultation with the bishops and justices 
who sit with him.** Besides leading in the courts, the chief justiciar 
will have occasional duties of legal administration of a dignified 
kind to perform, as when the earl of Leicester accompanies 

* Richard de Lucy and the earl of Leicester. 

2 Richard de Lucy held from 1154 to 1179, Ralf Glanvill fmished out the 
reign. 3 Howden, ii. 79. 

4 M. M. Bigelow, Placita Anglo-Normamica, 221. 

s Loc. cit. * Ibid. 214. ’ Ibid. 239. 

® Ibid. 199. ’ Ibid. 204. 10 Ibid. 210, 241. 

II Ibid, 235. It is perhaps as from the Exchequer diat the justiciar sanctions 
expenditure on castellation and other royal works. Pipe RoU, Hen. II, ann. 13. 
(Lancs). Ibid. ann. 14. (Lancs). 
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Reginald of Cornwall to verify Beckefs plea of illness as a reason 
for disobeying the king’s summons to trial.* In short his oflSce is 
to do vice rege all that the king does in his curia in demanding, 
advising, and pronouncing judgment, and to give the necessary 
effect to the court’s verdict, either by himself approaching great 
persons who caimot be handled by subalterns, by issuuig writs to 
executive officials, or by ordering their preparation by the chan- 
cellor. In the king’s absence this may become, in fact at least, a 
vicegerency. 

The process of specialization which produced the chief justiciar- 
ship and the eyre also brought the jurisdiction of the central curia 
to definition. This had remained, at least in theory, as a function 
of the council of magnates, stiffened by curiaUsts learned in law, 
and under the personal presidency of the king, and in theory, 
indeed, this remained its ultimate authority whatever adjustments 
of routine and personnel were adopted;^ but it is clear that, at 
least by 1154, the king had been delegating his powers on occa- The court 
sion.^ A precedent had, of course, existed from before the Conquest 
in the commissions detached to try some one important plea, and 
latterly the itinerant judiciary had famUiarized the country with 
the idea that king’s justice could be done other than coram rege. 

With this practice went the assumption that the king’s commission 
to a justiciar gave him the judicial power of the consilium mag- 
natum, and made him the peer in judgment of the king’s barons, 
and without this assumption the benches of the law could never 
have come into being. In virtue of this fiction delegation was 
regularized in 1178, and a permanent commission of five justicer 
was appointed to try all the pleas of the kingdom, only such as 
involved special difficulties being reserved for the judgment of 
the king and his council. From this court, which might still be 
required to follow the king on his travels, and which tried a mixed 
justiceof common and crown pleas, the later benches were derived. 

At some period after 1178 a division took place between the 

* M. M. Bigelow, Ptacita Angto-Normannica, 215. 

2 Causes beyond the competence of the five justices of 1178 were to be 
presented auditui regis, et sicut ei, et sapientioribus regni placeret, terminaretur: to the 
audience of the king, to be determined by his pleasure and that of the wise men 
of the realm. Benedict, i. 208. 

3 Thus, in 1175 the abbot of Battle is referred by Henry to the curia under 
Richard dc Lucy. M. M. Bigelow, 221, 
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placita coronae and the placita communia, and the Great Charter 
accepted a court of Common Pleas as an established fact and fixed 
its session at Westminster, where all subjects might have fixed and 
easy access to justice. 

Thus, during Henry’s reign, the law, the courts, and the officials 
reach a condition which at least foreshadows their final state. 
There is as yet Httle feeling that the crown is bound by its own 
routine,^ and, though the Exchequer’s jurisdiction is made neces- 
sary by financial disputes, while that of the King’s Bench — though 
not yet clearly defined — safeguards the rights of the crown, and 
Common Bench those of private parties, it will be long before the 
king or the justiciar will feel bound to refer every plea to its 
appropriate court. Much justice, also, is still done, and will con- 
tinue to be done, in unspecialized great councils. But, in spite of 
this, law is diverging into separate streams, which find their 
channels in the several courts, and the general shape of the system 
will not be altered. That it was recognized and accepted as a 
system, and one directed to the pubHc good, we may be sure from 
the general approval given it by the rebellious baronage in the 
Charter. 


Of progress in the innermost circle of the executive we must 
speak less confidently, for absence of record may cover much 
development already made in the Chamber and Wardrobe of 
Henry I, but of the Chamber’s importance the Pipe Rolls of 
Henry II and the Chancery Rolls of John bear witness on every 
page. The Pipe, almost our only evidence for Henry’s Chamber, 
inevitably shows Httle beyond its financial function. It is already 
a lesser treasury, following the king, and receiving and spending 
for his daily work of government. Under John it was vital as the 
personal treasure, receiving money aHke from the great Treasury ^ 
and from miscellaneous offices,^ from sherifFs,'^ custodians, ^ or the 

* John will plead the lex scaccarii as a justification of his action against Braiose. 
Liher Niger Scaccarii, i. 378. 

2 Letters Close, John, pp. 28, 74, 75. 

3 Ibid. 22, 39, 74. 4 Ibid. 19, 25, 34. 

5 Ibid. 34, 72, 108. During the vacancy of the bishopric of Exeter in 1207 it 
was in the custody of king's clerks and its revenues were paid into the Chamber. 
Ibid. 76. Formerly it would have been in custody of the chancellor sede uacante. 
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king’s debtors,^ who were ordered to pay direct into the Chamber, The 
the barons of the Exchequer writing them quit on the king’s writ 
of computate. In turn, it might, if convenient, make Every for the 
needs of every exceptional or urgent service, for the king’s personal 
needs, the wages of mercenaries,^ pensions,^ garrison or repair of 
castles, equipping of vessels, or for innumerable other needs. As 
the immediate source of finance for the executive, it was itinerant 
with the king, and it followed him abroad in 1206 and 1214, 
drawing as much as twelve thousand marks at a time^ to con- 
stitute his war-chest.5 Being almost always with him, and staffed 
by his confidential clerks, it was the organ of his personal dip- 
lomacy — the charters by which he bound reluctant barons to 
special subservience were stored in the Chamber^ and Chamber 
clerks were often charged with the invidious business of the 
baronial hostages ^ — and by providing communication between 
the various offices and officials it was the motive force of the 
constitution. Its members bore the king’s letters which set to 
action the treasurer, chamberlains of the Treasury, barons of the 
Exchequer, the chancellor, and behind the writs under the great 
seal lay his precepts, often warranted by his small seal,® and pre- 
sented by the Chamber clerks, Gerard or Thomas of the Chamber, 
Phihp Lucy, Peter or Philip Stok.^ Constantly they move about 
the country, bearing letters to sheriffs, justiciars, and custodians of 

I Letters Close, John, pp. 29, 36, 66. ^ Ibid. 21. 

3 Letters Patent, 8 John, p. 5. 4 Letters Close, 8 John, p. 75. 

5 At Portchester in 1205, when the king beUeved himself to be on the point 
of sailing for France, it became the immediate treasury of receipt, receiving 
900 marks by the hands of London citizens, 350 marks from Hugh Ncvill from 
the forests, and 300 marks from the Treasury of Ireland. Ibid. 7 John, pp. 35, 36. 

At the end of the reign payments are beginning to be made into me inner 
chamber of the Wardrobe, which was soon to supersede the Chamber. Letters 
Close, 15 John, p. 145. 6 Letters Patent, 8 John, p. 66. 7 Loc. cit. 

8 This practice began, according to Professor Tout (Chapters in Administrative 
History, i. 158), “at least from 1208**. The letters issued from Poitou in 1206 
per parvum sigillum quia magnum non eratpraesens (Letters Patent, 8 John, p. 66), 
must have formed a precedent. It is in 1208 that we first find an admission that 
the small seal is coming to be appropriated to the Chamber: has litteras fecimus 
signari parvo sigillo nostro, quia hec debita volumus reddi in cameram nostram, quas 
fecissemus signari majori sigillo nostro si ea ad scaccarium nostrum reddi vellemus: wc 
have had these writs scaled with our small seal because the debts they refer to 
are to be rendered into our chamber, etc., etc. (Letters Close, 9 John, p. 115). 

9 The writs of the great seal then bear the minute per Philippum Stok, per 
Gerardum de Camera, and so on to indicate the warrant. 
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every kind, and moneys by which the king’s orden may be carried 
out. Reflecting the government of the realm in miniature, and 
forming the web of communication on which it is borne, the 
Chamber causes the whole system to feel and respond to tlie 
king’s will. 

Growth of As an outward manifestation of the growing expertness of the 
record foils come into being for pne branch of the administration 

after another. The Exchequer had recorded its business from the 
begiiming. To that, perhaps, it owed that continuity of tradition in 
which it spoke of the lex scaccarii. From 1195 it, or rather the 
Treasury, was preserving record of the fines or agreed settlements 
made between party and party, and it came to be a repository of 
much court record. Chancery rolls in general date from the reign 
of John, and it has been conjectured that the need for more con- 
sistent record may have arisen when Longchamps, driven from 
the judiciary and the Exchequer by the revolution of November 
1191, retained the chancellorship, and carried out what duties he 
was allowed to perform without access to the Treasury. The roll 
of the king’s letters patent * — open in charter form with pendant 
seal — or close * — ^folded and sealed — the Rotuli de Oblatis of fines 
offered to the king for privileges or favour,^ and the Charter Roll,* 
all mark at once the increasing subdivision of business, and the 
mounting volume of information by which the Angevin oflBces 
governed reign by reign more intensely and surely. 

Crown The task of the Angevin monarchy was not alone to rule by 
o»d ever improving devices of government, but to remain in harmony 
community prevailing social forms and to turn them to its service. 

It has already been said that Henry accepted the implications of 
feudalism to the full. He was a feudal king in a feudal age, and he 
knew both how to turn its conventions to advantage in his rela- 
tions with his own subjects and to observe them handsomely in 
his dealings with Louis and Philip of France. And yet, paradoxi- 
cally, his reign saw such a narrowing of the scope of feudaUsm 
and its liberties that the whole outlook of the landed aristocracy 
was permanently modified, and their ambitions diverted into 

« From September 1201. 2 From June 1204. 

3 From 1199. ♦ From 1199. 
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quasi-constitutional channels. At the beginning the flow of military 
power, which had swelled unchecked under Stephen, was arrested. 
The destruction of the adulterine castles and the withdrawal of the 
royal castles from baronial custody was apparently completed by 
about 1160. In 1166 the baronial knighthood was bound by oath 
to the king. Not only the servitium debitum or customary obUga- 
tion, but any additional knights whom poHcy had led the lord to 
enfeoff— the novum feoffamentum — and those kept at salary in 
his household were forced to do Hege homage. Thus, faith to the 
king was made the primary sacramental duty of all the military 
household of every baron. The barons who rose in 1173 had no 
sufficient following of famiUar knights, and fought their campaign 
with hired Flemings. 

Henry had at his disposal an oath — ^possibly newly devised, at 
least known from no earlier reign — ^which was the last stage of 
the evolution of the feudal tie. Ligeance was now claimed invari- 
ably from the knights of all tenants in chief, and the king was thus 
made the primary lord. By a refinement of legal analysis, homage 
was made free from its association with service, and demanded 
solely as of lordship — de dominio solo.^ The sub-tenant might still 
do homage de servitio to his immediate lord, and therewith bind 
himself to the incidents of wardship, marriage, relief, and support 
at law, which could hardly be duphcated or divided; but, over and 
above this, he must do homage of lordship to the king.^ By this 
the king’s share in every tenure through all stages of sub-infeuda- 
tion was asserted, and the doctrine that he was lord of all land 
brought home to every tenant. Thus Henry recognized every 
feudal right, while associating himself as a participator in every 
lordship. 

It is, on the other hand, easy to exaggerate the degree to which 
the rules and incidents of feudaHsm were already determined in 

^ Glanvill, Tractatus de Legibus, ix. 2: Jimt autem homagia de terris et tenementis 
liberis tantummodo de servitiis ae redditibus certis assignatis in denariis vel in aliis rebus. 
Pro solo vero dominio fieri non debent homagia alicui ex cep to principe. A generation 
later a somewhat similar division of homage is permitted as between subjects. 
In 1205 the heir of Walter de Cantilupe is allowed to do homage to the latter’s 
various lords: salvis ipsi Waltero tenemento suo et dominio. Thus homage begins 
to lose its full connotation and to become a kind of intensified fealty. Letters 
Patent, 6 John, p. 53. 

2 The homage done to the young king must have been of a kind whidi 
carried no right to the incidents in rivalry with his father, the effective lord. 
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Clarifi^ the Norman reigns. The primary concept of the fee was realized 

^eTawof Conqueror — though even this may have been less 

tenure ^ clearly expressed in honorial than in royal courts — but many of its 

practical effects were variously interpreted or left open altogether. 

The reign of Henry II saw a clarification of feudal custom such as 

was characteristic of him. Twice general inquests were made into 

the conduct of feudal liberties, and, though there was no consistent 

animus against feudal right, and the intention may have been as 

much to bring consistency into the rules of tenure as to enrich the 

crown, on the whole the power and profits of the king as supreme 

The lord were markedly increased. A preliminary question might have 

assessment been whether the obligations of knight service lay upon all the 

fees held under the barons, or only upon those of the servitium 

debitum of the Conquest enfeoffment.^ By ii66 Henry had decided 

this crux in favour of the crown. All fees, de antique feoffamento and 

de novoy came under contribution to the 2Lido pur Jille marier and the 

scutage of ii68,^ and aU were subject to the new homage de solo 

dominio. Thus, at the outset, Henry destroyed the threat of a new, 

uncovenanted feudalism, such as arose in the fifteenth century, and 

which might have grown in the twelfth from the swelling of the 

military households of the barons by enfeoffments free from royal 

oath and service, or by the retaining of landless knights. 

The So far Henry went in bringing obHgation to rule. But while 

incidents the assessment could be settled at a stroke, the number and nature 

of knight of the incidents of service could not, nor was a degree of uncer- 
servicei ^ 

tainty unfavourable to the crown. Definition, when it came, was 

at the demand of the feudatories. Glanvill doubted whether a lord 

might not exact an aid for the general purposes of war,^ and if this 

had become an estabHshed right, the coming struggle over scutage 

might have been avoided, and the quarter of century of war from 

1 192 to 1217, which wrecked the Angevin system of finance, might 

have been paid for without a clash with the baronage. But Glanvill 

* J. H. Round, Feudal England, p. 285. The clerical tenants preserved the 
distinction between the old and new assessments and continued to protest against 
the latter. 

2 Before 1166 scutage was taken from the fees of the servitium debitum only. 
Ibid, p. 273. 

3 Private charters exist in which the lord claims aid for the redeeming of his 
honour, which is almost the general aid of Glanvill. Glanvill admits, however, 
that current usage is against such aids: obtinet autem quod non. Glanvill, Trac^ 
tatus de Legibus, ix. 8. 
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did not venture to put forward such aids as the clear right of the 
crown or of any lord, and, by a definition which did at least full 
justice to the feudatories, the occasions of aid came in this reign to 
be accepted as those four — upon the lord’s accession, for the 
knighting of his eldest son, the marriage of his eldest daughter, 
and for the ransom of his body’ — which were to be sanctioned 
by the Great Charter; Henry II, in fact, took only one aid during 
his reign, that for the Saxon marriage of Matilda. Nevertheless, 
the aid was a custom of dubious application. It was variously ex- 
tended to freemen, towns, and royal demesnes, and others not 
of the feudal order, and its sanction, whether by the authority 
of the lord or by the mere grace of the tenant, was not fully 
determined. 

Equally dubious were the rules of service in the host. It does Service in 
not seem that they were questioned in Henry’s reign, and he was 
able on occasion to extend the traditional forty days to service of 
a full year,* or to add an additional levy of serjeantsfor an extended 
period, as he did for the Welsh war,* but subsequent reigns saw 
the duty of serving beyond the seas, the nature of the contingents, 
and their time of service, all become pohtical issues. With such 
ambiguities in the nature of the service itself it was inevitable that 
its commutation into scutage should be open to manipulation by 
the king. The sohd basis of the composition known as scutage 
seems to have been the buying-off of the traditional forty days of 
servitium dehitum at the accepted rate of eightpence a day, the pay Scutage 
and maintenance of a single knight. The standard rate of scutage 
was thus two marks, and at that rate it was exacted in 1159. It is 
therefore unlikely that any formal institution of scutage as a new 
tax is to be looked for. Domesday shows us that even the fyrd 
service of the Confessor was susceptible of a similar composition, 
and scutage, especially from the ecclesiastical honours, is well 
estabUshed by the reign of Henry !,♦ though we know of no 
occasion when the whole or a great part of the baronage bought 
off their service. But the imposition was seldom allowed to rest at 

• Glanvill, Tractatus de Legihus, ix. 8. 

2 Benedict, i. 138. This was in 1177, when the rebels of 1174 were stiU in 
need of conciliating the king. 

3 J. H. Round, Feudal England, p. 282. ♦ Ibid. p. 268. 
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this. From ii66 it was exacted not only from the servitium debitum^ 
but from all fees, and it was apt to be supplemented by levies from 
lands not held in barony or knight service, or to be coupled with 
additional miHtary exactions from the barons. Thus, in 1159, a far 
larger sum was raised in the form of gifts — dona — from the ecclesi- 
astical tenants than was derived from the scutage of their servitium 
dehitum,^ while in 1165 many of the greater tenants, both spiritual 
and lay, paid several times their scutage HabiHty in contributions 
to the special levy of serjeants.^ The impression left by Henry’s 
treatment of scutage is one of adroit manipulation, by which the 
nature of the contributions to his wars was kept an open question, 
and considerable sums raised without any manifest breach of 
principle. Scutages were taken seven times during the reign, never 
at more than the two marks which were a fair composition for the 
forty days’ service, often at a pound or a single mark. There is 
better evidence to show their exaction from the lands in the king’s 
hand than from those of the feudatories, and Uttle to show that 
the alternative of payment was forced upon barons who preferred 
to serve. The question of consent, soon to become a burning one, 
was thus never forced to an issue, and was, perhaps, hardly within 
the competence of the twelfth century, with its automatic response 
to custom, to raise. 

Personal the uncertainties of feudaUsm went deeper than this. Besides 

relations his essentially public obligations, the tenant was involved in a 
f A Is dependence which survived from his tenure’s origin in a voluntary 
seeking of lordship, and which had been devised for a lord and 
not a sovereign. Into this relation remote forerunners had entered 
in the confidence of good lordship, but in the twelfth century it 
already put the goodwill of king and subject to an impossibly high 
test. In every fee there were recurrent crises which placed the 
holders at the king’s mercy. Every tenant-in-chief under age was 
in the king’s wardship. If he were of sufficient importance, he 
might be required to Hve at court and receive his upbringing 
there, or the king might place him under the tutelage of a sheriff, 
or sell his wardship to the highest bidder. Until he came of age the 
profits of his estates went to his guardian, upon whom he depended 
for a maintenance suitable to his rank. The fate of the women of 
the feudal famiHes was even more completely in the king’s hands. 

* J. H. Round, Feudal England, p. 279. 2 ihiJ, p. 282. 
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As the guardian of the heiress or widow of a dead vassal their 
.marriage was at his discretion, nor could a feudatory marry his 
daughters during his own Hfetime without the king’s leave. The 
relation placed immense influence in the supreme lord’s hands, 
and at the same time was a dangerous privilege for the monarchy. 

Its control of wardship and marriage might be a powerful weapon 
of feudal diplomacy by bringing the great honours within the 
circle of the royal family, or marrying their heirs to the king’s Wardship 
friends, and, though his grandson was a greater exponent of this 
policy, Henry II used it to secure the earldom of Gloucester and 
the marriage of its heiress for John. But there was a corresponding 
danger in the intimacy of the relation of wardship. The king, as 
overlord, was the virtual head of every magnate’s family, and the 
position was one which could not be filled acceptably unless he in 
some degree realized the conventional ideal of lordship. Both 
WUham des Longchamps and John owed some of their personal 
unpopularity to their indifference to decency in this relation. 

The gap between the death of a tenant and the seizin of his heir Relief 
was an especially dangerous time, for the inheritance was in the 
king’s hand. The new tenure should in theory be estabHshed by 
the payment of a reUef. The knight’s reHef, according to the Leis 
Willelme and to Glanvill, was a hundred shillings, but Henry I’s 
charter promised only that it should be reasonable and just, and 
die baron’s reHef was at the king’s mercy. In fact the king took 
what he would or could. Henry I’s single Pipe Roll is full of entries 
of payments pro concessu terrae patris sui and the hke, and many of 
them were high.' There are few such entries in Henry II’s rolls, 
presumably because they were not accounted for at the Exchequer 
audit, but, in the separate roll De Oblatis, which appears in John’s 
reign, they rise to far higher amounts, 

hi spite of much individual hardship, there seems to have been 
Httle tendency for private grievances to gather head in concerted 
unrest under the old king after 1174. Still less is there any sign 
of constitutional resistance. In this again, however, as in some 
other matters, the reign of Henry II is one of those profoimdly 
formative periods the effects of which are not seen till after a lapse 

> Pipe Roll 31, Hen. I (Oxford), John de St. John, 160 marks. Ibid. (Notts), 

Half Halselin, 200 marb. Ibid. (Hants), Herbert, son of Herbert the Chambor- 
lain, 353 marks. 
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of time. In retrospect, one may fairly attribute to it the creation of 
the Common Law and its courts, of a sense in the provincial 
communities, willing or unwilling, of soHdarity with the govern- 
ment, and, both in response and reaction to these, the preparing 
of a reasoned temper of opposition among the barons, who had 
reacted to earlier and more brutal assertions of royal power blindly 
and by rebeUion. No one of these developments reached finaHty in 
the king’s lifetime, but the changed mood of the baronage grew 
so quickly to a crisis under his sons that its origin within his reign 
should be explained in so far as it can be. To the feudatories the 
government of Henry brought at one and the same time a new 
and welcome security of right in their tenures, and an increasing 
knowledge that they were at the mercy of the crown’s interpretation 
of the obligations that arose from them. That land actions should 
need the sanction of a royal writ, that no seizin should be disturbed 
without reasonable process, nor withheld without cause shown — 
both before the neutral court of the king — gave to landright a 
solidity which it had not had before.^ Sparse as our record is, we 
know of occasions^ when Henry could have procured judgments 
which would have brought him considerable accessions of power, 
and when, by his own voice, he decid:d against his own interest. 
The barons rightly felt that such security was cheap at some loss 
of jurisdiction, and no challenge to the constructive side of Henry’s 
revolution in justice ever found a place among their grievances. 
Nor was it easy to accept the king’s law, and at the same time to 
reject the courts and officials that directed it, though from time to 
time the barons were inclined to question whether the justices 
could be regarded as their natural judges, and to claim that judg- 
ment should be resumed by the full curia of the magnates when 
one of their own order was arraigned. 

But, in spite of much that was agreeable to the barons, the 
reforms of Henry II created constitutional opposition in its 
medieval form. By crushing the revolt of 1173-4 he had shown 
the feudatories that they could gain nothing by extreme indi- 

1 In 1208 the Irish feudatories were assured, as of a valuable safeguard, nec 
aliquis vobis aliquid auferat nec vos possit dissaisire de liberis tenementis vestris per 
altcujus breve nisi per nostrum vet Justiciarii nostri. Letters Patent, 9 John, p. 76. 

2 Benedict, i. p. 133. In one of these the beneficiary was the earl of Leicester, 
who two years before had been in rebellion, and who put himself in the king's 
mercy, fearing to plead against him. 
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vidualism, and by bringing every legal action under writ, and per- 
missively under assize, he had diverted their interest from sheriffs^ 
courts and honorial courts to his own, whether itinerant or de 
banco. Criticism would henceforth be directed upon a central 
judicature, and legal process now drew its chief authority from the 
crown. Henry’s legal revolution had made good justice available, 
but he sold it for what it would fetch; since pleas of land could 
not now begin without a writ, he could set his own price. Richard 
de Morvill paid two hundred marks for a writ of right to bring 
action for his wife’s land in the sixteenth year,* and it is not sur- 
prising to find him in revolt in the twentieth. The instance, indeed, 
is an extreme one, and, on the whole, Henry’s prices were lower 
than John’s, and, perhaps, than those of his grandfather, but his 
enemies were able to call him dilator et venditor justitiae. Indeed, the Selling of 
demands of aU feudal kings kept no proportion that we should 
recognize. The sums paid for the king’s peace in 1 1 75 after rebeUion 
were comparatively low beside the price of offences which we 
should think far less. Hamo de Masci bought his peace for three 
hundred marks.^ Richard fitz Roger, for marrying his daughter 
without the king’s leave, had all his land sequestrated, and redeemed 
it for a hundred pounds, though it was only seven-tenths of a 
knight’s fee and some carucates of thegnage.^ 

Upon the criminal side of law, moreover, there remained m Arbitrary 
element of uncertainty as to penalty. The fixed compositions, wer in 
and wite, of Saxon law had come to be succeeded by a system, or 
lack of system, by which the convicted party was “in die king’s 
mercy”, as might happen to communities as well as individuals, 
and, though it was becoming usual to decide the fine which the 
king might impose in misericordia by an oath of neighbours, and to 
restrict it to a sum which did not cripple the culprit, arbitrary and 
excessive amercement was not unknown. It seems, moreover, 
estabhshed that Henry II was not above setting aside the due course 
of law, and resorting on occasion to arbitrary imprisonment, to 
which the penalty pro despectu brevi regis easily lent itself. As against 
this ill-defined prerogative in criminal law, there was already 
estabhshed the notion that the crown was bound by its own pro- 
cedure. It is probable that Henry’s thirty-five years were sufficient 

* Pipe Roll, Hen. II, 16 (Lancs). 

* Ibid. 22 (Staffs). 3 Ibid. 26 (Lancs). 
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to accustom the barons to a common law which was conter- 
minous with the nation and brought it under a common guarantee 
of right, and in this they were no more than abreast of an age 
which was turning to legal antiquarianism to satisfy a new sense 
of the value and unity of the EngUsh legal heritage.^ Richard on 
his accession felt it right to release all those who had been im- 
prisoned in his father’s reign without legal process, and, in so 
doing, admitted that no subject ought to suffer in his civil rights 
except per commune rectum.^ The succeeding reigns were to show 
that the barons accepted “common right” without reserve, and 
were ready to pose as its legitimate defenders if the king, as 
principal trustee, made default. It is true, as has already been said, 
that the great councils were inadequate as a means of bringing 
pressure upon the crown, and that opposition was fitful and took 
in extremity the feudal form of diffidation and war, but the 
lawyer’s aphorism, quod aequitatis servus est princeps, was danger- 
ously near to being given a political interpretation ^ and becoming 
a principle of political opposition. There is much in the risings 
of 1191 and 1215 which foreshadows the more purely political 
activity of the later thirteenth century. 

By the end of the twelfth century, therefore, it can no longer 
be taken for granted that the feudal order will dissociate itself 
from common law. This change in outlook was in itself a major 
revolution in the constitutional situation, but its effects were 
hastened and made inevitable by the ambiguous standing of the 
magnates’ special custom, that of knight service and baronage. 
Henry’s government had been conservative in taxation with the 
one exception of the Saladin Tithe, and had supported itself by 
feudal services which were not intolerably burdensome. There was 
almost no incident of military tenure, relief, wardship, marriage, 
scutage, aid, or bodily service which was free from ambiguities. 
Yet the belief of the barons, as of all other free men, was that their 
obligations were fixed by custom, and beyond the power of their 
lord to vary. On the whole, Henry II, though he introduced varia- 
tions into its incidents which had no warrant in the past, seems to 

* As in the London texts of the Laws of Cnut, the Confessor, and the 
Conqueror. 

* Howden, iii. 4. 

3 Giraldus, De Principis Instructione, viii. 33: Terrena justitia per quam 
humana societas et cohabitatio conjoederantur. 
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have satisfied his tenants that he was remaining within the general 
scope of custom, that he was not making the vagueness of their 
services an excuse for increasing them beyond measure, nor turn- 
ing customary dues into an elastic source of revenue. Here, 
again, the Angevin dynasty might be on the edge of a drastic 
clarification. It only needed a period of unbroken war, a burden 
for which the customary services of feudalism were never devised, 
to make the need for a steady and greatly increased revenue im- 
perative. When that happened there would be a strong temptation 
for the crown to find its money in the only quarter where it had 
a traditional right to ask for it, from its vassals, by exploiting the 
element of indefiniteness in feudal service. The reign of Henry had 
prepared the way for opposition as much by its reforms in the field 
of law as by its conservatism in finance. Careless or unjust ad- 
ministration, coupled with an attempt to turn customs into un- 
limited, arbitrary taxation, would almost certainly precipitate a 
crises. 


From 1066 to 1189 there had been a fairly steady growth in the 
power of the crown and in its resources of administration. That 
power in the English polity which resided in the council of the 
notables, or in its local assemblies, had, no doubt, survived without 
much real diminution, but has aroused in history less interest than 
the rapid elaboration of the administrative machine. With the 
accession of Richard we come to a new phase of its evolution, in 
which the community begins to experience the potentialities of 
bureaucracy for oppression, while the baronage, both lay and 
spiritual, remembers that it is an integral part of the government, 
and begins to reclaim in action what it has never lost in principle. 
In part this is due to the fact that officials are multiplying and 
government is becoming more intense, in part to the fact that the 
loss of Normandy freed a proportion of the barons firom con- 
tinental interests, but most of all to a change in the tenure of the 
CTovm. Only one king between 1066 and 1189 was weak, and none 
was wholly tyrannous, while from 1189 to 1272 the throne was 
occupied first by a Crusader, then by an incalculable egotist, then 
by a minor and a monarch of obstinate but weak will dominated 
by foreign politicians. Under such kings the baronage, which had 
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partly shed its particularist ambitions, and was coming to think of 
itself as leader of the community, entered increasingly into the 
foreground of history. The reign of Richard continued the routine 
of his father, and, though it produced certain elaborations of 
Henry’s methods of local government which have rightly aroused 
the attention of historians, its essential interest is in the abandon- 
ment of the Henrician bureaucracy to justify itself to the country 
under vicegerents in the absence of the crusading king. From 
December 1189 to October 1191 England was in the hands of the 
Norman William des Longchamps — a man of no standing save 
such as his abilities had gained him in the service of Geoffrey of 
York and as chancellor to Duke Richard — who combined the 
offices of justiciar, chancellor, and legate, and thus concentrated 
in himself the responsibility of both church and state. Than this 
no better test of the solidity of Henry’s governmental system could 
have been devised. 

Accession The Strength of the feudal relation as it had been left by Henry 
of enabled Richard’s lordship to be assumed from the moment of his 
RtchardI death. Queen Eleanor went at once upon a provincial 

progress, receiving the homages of all freemen to Richard as 
Domims Angliae. The coronation itself, which followed two 
months after Henry’s death, confirmed the dignity of the crown 
by its unusual pomp and by its conformity with English precedent. 
Ceremony apart, the situation was overshadowed by the need to 
devise what must in effect be a continuance of the regime without 
the ruler. The past seventy years had seen the daily government of 
the country withdrawn from the baronial counsellors by imper- 
ceptible stages, and entrusted to familiares, of whom only a minor- 
ity were barons, but whose actions might still, upon a favourable 
interpretation, be thought of as those of ministers of the king in 
consilio baronum. Richard’s original scheme for government during 
his absence continued this tradition. A committee of the judiciary 
was appointed with the bishop of Durham and William de 
Goyern- Mandeville, earl of Essex and Aumale, as principal justiciars. The 
mentin former, being newly earl of Northumberland, was probably 
chosen for his power over the North, while Mandeville was one of 
the greatest earls and a trusted statesman of Henry II. With them 
were associated ad regimen regni four of the justices of the late 
reign. Geoffrey fitz Peter, William Briwere, Robert de Wihtefeld. 
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and Roger fitz Rainfirai. William des Longchamps was made 
chancellor of England. The commission of government thus 
represented both the professionals and magnates of the curia, 
and perpetuated their close relation with each other, and Richard 
sought to make its task easier by placating the most influential of 
the magnates by wholesale grants of local authority. Of Henry’s 
ministers, Hubert Walter was made bishop of SaHsbury, Richard 
fitz Neal, the treasurer, bishop of London, Godfrey fitz Lucy, 
bishop of Winchester. WiUiam Marshal was given the honour of 
Pembroke. Hugh, bishop of Coventry, was allowed to buy three 
sheriffdoms, the bishop of Winchester that of Hampshire.' Of 
Henry’s sons, Geoffrey was assured of the archbishopric of York, 
and, in addition, he swore to absent himself from the realm until 
Richard returned, while to John, the most dangerous factor of all, 
were given the earldom of Gloucester, the counties of Cornwall, 

Devon, Somerset, Dorset, and Derby, and the castles of Marl- 
borough, Lancaster, Ludgershall, the Peak, and Bolsover. On the 
whole, this commission of government retained its hold upon the 
country to an extraordinary degree during the four and a half years 
of the king’s absence, and might have been entirely successful had 
it not been for the death of Wilham de Mandeville and the super- 
session of the bishop of Durham by the chancellor, Wilham des 
Longchamps, who from December 1189 combined the offices of 
justiciar,* chancellor, and legate.* The consequence of his rise to 
power was to destroy the balance of forces wliich Richard had 
planned, and to throw into the background the Judiciary and with 
it the baronage, since Longchamps habitually used lus title of 
chancellor'* and governed mainly through his influence in the 
Exchequer. 

Longchamps’ career is an illuminating example of the power Long- 

which had come to be latent in the offices, and which the par- champs’ 

^ predomin^ 

* An equal or greater motive for these grants was, of course, the great sums ance 
for which they were bought. They were made to ecclesiastics and, if the cession 
to John be regarded as upon a different footing, their extent and unwisdom has 
been exaggerated. 

2 Whether he should be given the title of chief justiciar is doubtful. Richard’s 
commission from Bayonne (June 6, 1190) does not give it. Diccto, ii. 83. 

3 The combination of supreme spiritual and temporal power came to be 
feared, and was objected against the appointment of Hubert Walter. Diceto, 
ii. 128. 

4 Epistolae Cantuariensis, 367-370. 
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ticular distribution of office in 1189 brought to the surface. Under 
Henry II the routine of administration had been stereotyped, and 
the officials responsible would no longer act unless they had the 
authority of writ from the appropriate minister authenticated by 
the king’s seal.* In Henry’s reign the seals were already two, 
dupHcate seals of majesty, one resident in the Treasury, and the 
other, sigillum deamhulatorium, itinerant with the king. It is possible 
that there was also a third, small seal for less formal business.* 
Most of the routine of government turned upon the two greater 
seals, and both were in the custody of the chanceUor,* who super- 
vised the form of all writs personally or through his deputies, and 
by sealing them gave them currency and effect. When the king 
was in England, or was represented by a strong justiciar, the seal- 
ing function of the chancellor was, no doubt, automatic, though 
it has been suggested that Henry II’s preference for employing 
a vice-chancellor or custos was based on experience of the obstinacy 
of chancellors. Then the writs of the Exchequer— com- 
putate, and perdono — ^would nominally be ordered by the chief 
justiciar, the legal writs would be matters of routine, and letters 
ordering less speciafized action would proceed from the initiative 
of the king and curia in the form of letters close and patent. But 
immediately on the departure of Richard and the death of WiUiam 
de Mandeville, Hugh of Durham being left sole justiciar, the 
strength of a recalcitrant chancellor became apparent. Hugh’s 
authority was rejected by the barons of the Exchequer.'* Whether 
this was brought about by the chancellor refusing to seal writs at 
his order, or by the treasurer refusing to initiate them, we do not 
know, but it must have been due to Longchamps’ influence in the 
Exchequer, and its effect was to deprive Hugh of all financial 
resources. For this reason, if for no other, his justiciarship was 
inoperative from the outset, and Longchamps secured his super- 
session from Richard without difficulty. 

It is significant that when installed in power Longchamps 
habitually emphasized his title as chancellor— though he may have 

* Dialogus de Scaccario, i. 15. 

2 For much of what follows sec T. F. Tout, Chapters in Administrative History, 
vol, i. 

3 The seal of the Exchequer, that in thesauro, was in the treasurer’s charge, 
but was kept in a bag sealed by the chancellor. 

4 Devizes, §15: Aoaronihus scaccarii non receptus. 
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had the status of Chief Justiciar — governing per breve cancellarii. 
The reason for this must be that he had merely replaced Hugh of 
Durham, and had not rid himself of the four justiciars associated 
ad regimen regni, for whose authority in the general business of the 
kingdom Richard had left a small seal, regia maiestate signatum, 
taking the deambulatory seal with him.* In the autumn of 1191, 
when it was safe to do so, these justiciars testified that Longchamps 
had habitually ignored them in all matters of importance, and it 
is to be supposed that it was to make this independence effective 
that he refused to use the king’s seal, and as a rule authenticated 
his acts of government with his own private seal. The chancellor's 
writ, therefore, appears during this interlude of masterless govern- 
ment, as expressing the personal will of the chancellor, who, con- 
trolling the Exchequer through the great seal in thesauro, and the 
rest of the administration with his signet, evades every constitu- 
tional check upon his power, and is truly, as William of Newburgh 
says, Caesar et plus quam Caesare.^ Thus, the effect of check and 
balance, which highly developed administrative offices are bound 
to exercise upon each other, was nullified, and the united power 
of the Angevin bureaucracy flowed through the chancellor’s single 
will. Supreme in the Exchequer, he was able to maintain a mer- 
cenary army of knights and sergeants by drafts upon the farms of 
the counties^ and upon the Treasury,'* to garrison the castles in his 
own, and, as he maintained, m the king’s interest, and to move 
about the country in safety. His personal retinue was of a thousand 
men-at-arms, and the sheriffs were empowered to establish thpjr 
own mercenary guards pro pace servanda.^ More limited, but 
formidable when freed from royal supervision, was his power in 
Chancery. The see of Canterbury was in the chancellor’s custody 
sede vacante. He used his authority to inhibit Walter of Coutances’ 
intervention in the imminent election,® and to scheme for his own 
succession, which would have made him impregnable. As chan- 
cellor, the escheats were in his special charge,^ and the crown ward- 

I T. F. Tout, Chapters in Administrative History^ i. 148 and note. 

^ William of Newburgh, p. 331. 

3 Pipe Roll, 3 Rich. I (Kent). 

4 Ibid. (Tower of London). Henry de Comhill accounts for £1200 de thesauro 
per breve cancellarii . . . ad faciendum libemtiones militum. 

5 Ibid. (Staffs). W. Newburgh, 334, calls them armatae inmanum barbarorum 

catervae. Diccto, ii. 93. 7 Ibid. ii. 91. 
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ships placed in his hands the heirs of a number of the great honours. 
Beyond all this was that general power over the negotia regni which 
he should have exercised in concert with the justices his sub- 
ordinate colleagues, but which he in fact exercised by his sole 
discretion and by his personal writ. 

Baronial The form taken by reaction against such an exaggeration of the 

opposition bureaucracy cannot but be of historical importance. How far 
the country had travelled from the mood of 1173 is proved by 
the closeness with which all parties to that reaction adhered to the 
spirit of Henry’s government. The first occasion of opposition 
was, it is true, such a grievance as might have been urged twenty 
years earlier. Gerard de Camville’s castellanry of Lincoln was 
reclaimed by the chancellor for the king. He did homage to John 
to gain his protection, and the two raised the cry that it was 
against custom that such custodies should be taken from men of 
standing in the realm and given to obscure foreigners.* But, 
though John’s opposition began with an echo of feudal ambitions 
and concealed a plot to oust Arthur from his claim to the succes- 
sion, and though it came near to an armed clash with the king’s 
officers at Lincob, Tickhill, and Nottingham, it gathered no 
feudal support, and was almost immediately brought under the 
control of more responsible forces. Assessors, among whom the 
earls Warenne, Albini, and Clare represented the chancellor, met 
at Wmchester on April 25, ii9i,and imposed a settlement, favour- 
able to John, but preservmg the form of royal supremacy, smce 
bs castles were to be surrendered, though only as a prelude to 
their return to bs castellans. Soon after tbs Walter de Coutances, 
archbishop of Rouen, reached England with letters from the kbg, 
though he did not produce them for some time. They were de- 
signed to adjust the balance of the government, if necessary; 
one was addressed to Longchamps and the other justices of the 
commission, authorized Walter to associate himself with them, 
and ordered them to do notbng without bs advice, while an 
alternative commission to Wdliam Marshal and bs colleagues 
authorized them to act without the chancellor if he should appear 
unfaithful.* By the middle of May, therefore, there was m Eng- 
land, though as yet unknown to any but its bearer, a comimssion 
alternative to that of Longchamps, wbch might become available 
* Devizes, §38. * Diceto, ii. 90, 91. 
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to legitimate any opposition which should justify itself in Walter’s 
judgment. It was in these circumstances that, taking advantage of 
the truce and of the failure of the archbishop to produce Richard’s 
letters, the chancellor again moved against Camville in die 
summer. It is noteworthy that he thought it possible to call out 
a third of the feudal levy to support him, and that an arbitration 
similar to the last, with the justiciars and the earls still upon his 
side, produced for him a better settlement than the last. The final 
crisis came when the justices were dispersed about the country 
upon eyre, and it was, perhaps, the first in which moderate men 
could have felt Longchamps to be entirely in the wrong. Arch- 
bishop Geoffrey, still bound, according to Longchamps, by his 
oath not to enter England, freed from it, according to his own 
account, by the king, landed at Dover, and, on the chancellor's 
instructions, was arrested. Probably without the latter’s connivance, 
he was somewhat roughly handled, and kept for eight days a 
prisoner in Dover Castle. Parallels, not entirely justified, with the 
martyrdom of Becket were imagined,' and during those eight 
days the whole country united against Longchamps, making, as 
Giraldus says, the archbishop’s cause their own.^ 

The most striking feature of this movement is that it was, 
within the range of ideas of the day, constitutional, that is to say 
that it produced no free-lance outbreaks for sectional ends, that 
its first appeal was to the justiciars, ^ that it drew together the 
spiritual and temporal baronage to a common cause, and brought 
them to a succession of meetings at Marlborough, Reading, and 
London, whose claim was that, although ready to use force, they 
were the feudatories in legitimate council. From the moment of 
John’s general summons issued from Marlborough^ the crisis was, 
indeed, a rivalry between the chancellor and his opponents to set 
the stamp of constitutional legality upon their own standing, and 
to brand that of the other party with rebellion. The justiciars and 

1 Epistolae Cantuarienses, 370. 

2 Giraldus, Vita Galfridi, 397. 

3 Ibid. 396: Prime . , . Wi e mum Marescaltum . . . deinde WiUelmum Briware 
• . . Galfridum Jilium Petri . . . Rothamagensem quoque Archiepiscopum Walterum 
. . , Episcopum Wintoniensenu 

4 This convoked the notables simt diligitis honorem Dei, et ecclesiae, et domirti 
regis, et regni, et meum . . . tractaturi de quibus magnis et arduis negotiis domini regis et 
regni: the question of authority is evaded, but the summons is upon the king’s 
business. Diccto, ii. 98. 
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Constitu- 
tional 
basis of the 
opposition 


the barons summoned Longchamps to appear before them to 
receive the judicium regni.^ He, in his turn, cited the magnates for 
treason, the bishops by their regalia and the barons by their 
baronies, and ordered them to desert John as conspiring to the 
crown.* Upon this the magnates advanced through Oxford to 
Reading, and there, hearing for the first time the text of the king’s 
letters associating the archbishop of Rouen with the government,^ 
and the statement of the justiciars that they had been deprived of 
their due authority, prepared to meet Longchamps as a constituted 
government under the royal authority of Walter, and those who 
were now his colleagues. 

All this, inevitable in view of Richard’s absence and John’s 
ambitions, is interesting mainly as anticipating the later movement 
of the Charter, with which it has in common the nature of the 
provocation which caused it, its considered and moderate aims, 
and its regular course of action. Above all, it is clear that, in spite 
of the rapid growth of officialdom and ex officio action, the baron- 
age, lay and spiritual, have maintained their sense 't)f being an 
integral part of the regime— ^W/ces if not— without special com- 
mission— jMst/cwriV regis, and counsellors. It is this that they assert 
against a chancellor who is only one of five justiciars, whose 
authority is the king’s letter ordering the obedience and counsel of 
his lieges, but who has consistently avoided that counsel and 
governed alone.^ Not only the special grievance of Gerard de 
Camvill and his patron John, but the general grievances, true or 
false, of unjust levies and abusive treatment of die royal wards in 
his care as chancellor, aroused individual resentment and might 
have been pressed with individual violence. Instead, John’s treason- 
ous aims were subdued to the common purpose, and the opposition 
moved through increasingly constitutional stages till it embodied 
the new government under the king’s commission. To the baron- 
age archbishop Walter appealed as to the legitimate force by 
which the king’s letters might be put into effect when the executive 
had got out of control, ut in cancellarium unanimimiter insurgeretu. 


> Giraldus, De Vita Galfridi, 397. * Loc. cit. 

3 Diceto, 400. Benedict (ii. 21 3) says the commission was not produced till the 
last moment in London, but this hardly seems possible. 

* Howden, iii. 143. Giraldus, Vita Galfridi, 400. Alii Justiciarii, quos ei socios 
et coadjutores a principio rex adjunxerat, publice proclamarunt, quia nihil omnino 
eoTum consiliis actum est. 
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et etm tanquam imUilem regi et regno a potestate dijicerent, aliumqtie 
mngis accomodum communi consilio instituerent^ 

The chancellor was, indeed, deposed from the supreme power Recon- 
sententia diffinitiua, communi censura omnium, and, from the moment 
of his ehmination, abruptly the government reverted to its due 
monarchical style. The arrogant authority of the chancellor’s ment 
writs, Willelmus Dei gratia Eliensis episcopus, apostolicce sedis legatus, 
et domini regis cancellarius, with the convenient teste meipso avoiding 
the conciliation of witnesses, gave place again to the fiction of 
the king’s presence, Ricardus Dei gratia rex, and the test of the new 
justiciar.® The wheels of the constitution settled back into their 
wonted coordination. Archbishop Walter is put in Longchamps’ 
place; not absolutely — he is to act by the will and assent of his 
associate justiciars, and by the counsel of the barons of the Ex- 
chequer,® who are changed for supporters of the coup d'etat.^ 1 he 
seal, to Longchamps’ exasperation, is borne for the new ministry 
by his old subordinate, Benedict of Sansetun.® Government is of 
set intent brought again under the king’s seal,® and in this we may 
see how clearly the opposition had analysed the disruption of 
Henry’s machine, and the evils of an irresponsible executive. The 
St. Paul’s council of October 8^ takes on something of the pre- 
tensions of a constituent assembly, and, having recreated a regime,* 
invests John with the empty title of summus rector totius regni, and 
grants the Londoners their commune. Until Richard’s return 


» Giraldus, Vita Galfridi, 400. To rise against the chancellor with one accord 
and depose him as useless to the king and kingdom, and to appoint a more suit- 
able person by common consent. 

2 Epistolae Cantmrienses, 377, Oct. 10, 1191. 

3 Howden, iii. 141. 

4 Devizes, §50. 

5 Howden, iii. 154. 

6 Epistolae Cantuarienses, 378 (John and Walter to Christ Church): Propter 
praeteritas quas audisti contentiones communi dcliberatione Jidelium domini regis 
statutum esty ut sub sigillo domini reps de negotio regis mandata regia Jiant com^- 
muniter et discurrant: because of the fate dissensions of which you have heard, it 
is decreed by common deliberation of the king’s lieges, that the king’s writs 
upon his affairs shall run under the seal of the lord king. 

7 Howden, iii. 141. 

8 Justiciarius supremuspost comitem, justiciarii errantes, custodcs scaccariiy castrorum 
constabulariiy omnes novi de novo instituuntur: a justiciar ranking first after carl 
John, justices in eyre, Exchequer officials, castellans, all new men wi^h fresh 
commissions. Devizes, 50. 
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frequent councils* secure that the regent judiciary, already brought 
into harmony with the Chancery and Exchequer, shall not again 
lose touch with the magnates, and in executive routine and in 
every crisis of those troubled years we find the justiciars acting in 
common* in the interest of the crown. 

Nature of Taken in its essentials, apart from the personal factors of John’s 
the crisis treason and Richard’s ambiguous poHcy, the episode of 1189-91 
^ reveals the dangers of Angevin administration when the depart- 

ments were not kept under rigid control, and the attitude of the 
barons towards it. To put that attitude into words is, no doubt, 
to give it a precision which it did not yet possess. The conventions 
of feudalism in private relations were already defined; the action 
of a council of tenants-in-chief in a constitutional crisis was not. In 
1191, therefore, step by step, the issues of constitutional right were 
evaded because they were not clearly seen. There is confusion, 
which, indeed, corresponds to reality, between the rights and 
functions of the king’s bom counsellors, the barons, and those of 
his commissioned officers, the justiciars; the lines between counsel, 
judgment, and constitutional action are altogether blurred. The 
baronial attitude is one of acceptance of the principles of 
Angevin government, but of acceptance upon the imphed 
understanding that the executive of judiciary and finance is in 
essence a contracted expression of government by rex in consilio 
sapientum, that its action must follow accepted channels, secure 
that warrant of the seals which guarantees its coordination under 
the crown, and be kept in general conformity with the views 
of the wider and vaguer curia of the magnates. These are indefinite 
principles drawn from the accepted relation of lord and vassal 
rather than from experience of politics, but, in the fight of them, 
the barons retained their sense of being the natural counsellors of 
the king, and were capable in emergency of laying hands upon the 
parts of the executive and moulding it to their convictions. 1 191 
was in the nature of a coup d'essai. Within a generation they were 
to find a greater cause and a more formidable antagonist, but this 

» As in 1192 at Windsor, Oxford, London, and Winchester to counter John’s 
disposition to visit France. Devizes, §75. 

* Howden, iii. 187, 204, 205, 207, 210, 212, 225. So, in November 119X, John, 
Walter, et alii justitiarii nostri intervene in the Canterbury eleetion communi 
familiarum et fiaelium nostrorum consilio. Epistolae Cantuarienses, 371. 
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view of the constitution was to guide them for the next century. 


The crisis of 1191 marks the entry of the baronage into the 
political field, not as individual parties to tenurial contracts but as 
critics of and participators in government, and is, in a sense, a 
prelude to the greater effort of 1215, but it has the exceptional 
qualities of a crisis and of an absent crown. With that revolution 
before us it becomes profitable to enquire how far the magnates 
claimed, or were accorded, a share in government not in crises but 
in the common course of affairs, for what acts of state the consilium 
et consensus baronum was required. 

The old tradition was government with counsel, as that of 
the Saxons had been government by sapientes. There is as yet 
no notion of treating the consilium as a body whose function it 
is to oppose, nor any demand for a defined council of fixed mem- 
bership. If anything, the barons are losing influence between 
1154 and 1189. The great feasts which they attend have lost 
their business function. The king conforms with ceremony 
and then passes on to work through the year in a series of 
coimcUs whose composition is determined by the place where 
they are held and the business to be done.' Henry kept the Barotikl 
Christmas court of 1176 at Nottingham, and then moved at once 
to Northampton — the road centre of the north Midlands — and 
held a great council with the bishops, earls, and barons of the 
kingdom. Flemish ambassadors were received and dismissed with 
proposals for an alliance. William of Albini was made earl of 
Sussex and given his father’s lands. The honours of the earls of 
Chester and Leicester were restored to them, their rebellion being 
now purged. One great judgment was deHvered, that between the 
earl of Leicester and William de Cahaignes, and the canons of 
Waltham resigned their house into the king’s hand. This was 
clearly government cutn consilio magnatum at its fullest. But in 
February the king was at Winchester, with what attendance we 
are not told, though evidently with no great assembly, and there 
ordered a levy of Ae feudal host, not for the customary forty days, 
but for a full year at the barons’ charges, and this we are told he 
did at the prompting of his household, per consilia familiarum 
> The following is the account of Benedict of PeterborougL 
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suorumJ On May 2, at Geddington, a king’s house on the North 
Road, Henry summoned the archbishop of York and three bishops 
and many earls and barons to meet him ad tractandum de pace et 
stabilitate regni. On the 8th he was at Windsor, and met a much 
fuller council, “almost all” the bishops, earls, barons, and knights: 
in fact, the feudal levy that he had ordered in February. Again 
there was much debate as to the peace and security of the realm, 
and by the counsel of the bishops, earls, and barons, the castellans 
were removed throughout England and knights of the king’s 
household placed in their stead, the earl of Chester’s castles were 
given back to him, and he was commissioned to reduce Ireland to 
order in anticipation of Prince John’s visit. Later in May a con- 
ference with the Welsh was held at Oxford, their princes did 
homage, and John was made king of Ireland in the presence of 
the magnates of the new realm, and certain honours were allotted 
to the service of Waterford, Wexford, and Dublin. 

In all this there is clearly no rule, save that the king acts with 
counsel, and probably with as much compUant counsel as he can 
get. The principle is nothing more defined than common sense 
making the best of time, place, and persons in using the baron’s 
duty of counsel. There is no jealousy as to attendance or exclusion,* 
and, unless we may find it in the making of an exceptional feudal 
levy “by the advice of the king’s famihars”, no attempt to evade 
discussion. Equally there is no attempt to prescribe a quorum 
without which initiative is invaHd. Indeed, the line between the 
familiares and the wider circle of magnates is not yet one of class 
or office if we exclude the now estabUshed practice of judgment 
through a high court of justiciars not aU of baronial rank. The 
group of barons who act with Henry throughout their fives — 
William de Mandeville, the earl of Arundel, Robert Humez, and a 
few more — are familiares, but emphatically of the great baronage. 
Officials like Richard fitz Neal, or Richard de Lucy, are men of 
hardly lesser rank, and after 1177 the chancellor was the king’s 
son. The king, indeed, has come to be the one fixed centre of 
government, and consilium — magnum or otherwise — does not call 

• The collection of the Saladin Tithe in 1188 was determined consilio fideiium 
{regis), which seems to point to a similar group of familiares. 

* The king forbade access to the court to the rebels of 1177 until they had 
purged their offence, but this is an evident exception. 
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for the definite article. Counsel seeks no stable embodiment, but is 
spoken through the mouths of sapientes, fatniliares, magnates regni, 
who come and go as the king’s affairs or their own move them. 

Such varied coimsel is accepted as a fulfilment of the principle that 
the king’s councillors are his barons, for, on the whole, the mag- 
nates trust and accept the regime.* 

It is certain that however far back in English or Norman history 
we go we shall find that the function of judgment was inherent in 
assembUes of notables. So much is basic in the pubHc life of the 
northern world, and, while the reign of law was supreme and 
legislation as such unknown, this one function embodied public 
life at its fullest in the curia. This was true of honour and kingdom 
aUke. But by the twelfth century it was no longer enough. Innova- 
tions in custom were becoming too numerous to pass uncriticized, 
and refinements in the procedure of courts were in sum altering 
their whole basis. Acts of state could no longer be explained solely Assize 
as judgments or recognitions of custom. With the reign of Henry 
II a new device, the assize, comes into poUtics. It is something set 
by agreement — assisastatuta, assisamstatuereaic common amplifica- 
tions — and it marks the first realization that custom can be 
changed by the will of those who hve under it or govern by it. 

With the assize we are at the headspring of Enghsh legislation, 
which, strangely, descends not from the national code-making of 
the eleventh century, but from the agreements of feudal tenants 
and their lords. The assize may be used for a number of cognate 
purposes, but it keeps within a narrow range. It may settle and 
declare points of custom which are open, it may bring inequaUties 
of custom to a common rule among peers of any honour or 
administration, or, more fruitfully, it may make innovations in 
procedure or service such as are felt to lie within the spirit, but not 
the letter, of existing custom. The same principle of agreed and 
estabhshed, assized clarification or innovation may be found in the 
redditus assisae, opera assisa, of most manors, in the standards set for 
the staple trades, such as the assizes of Cloth, Bread, and Ale, or 
in the assizes of the Forest or of Arms, which bind all freemen of 

I The imdifFcrentiated standing of officials and magnates in counsel is ex- 
pressed in a favourite phrase of Richard’s communi famiUarum et fidelium nostro- 
rum consitio (Epistoke Caatuarienses, 379 (1191]), a plerisque magnatibus et 
fmiliaribus nostris suaderetur (Diceto, ii. 128 [1195]). 
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the realm. The distinguishing marks of the assize, by which in 
combination it is distinguished from the judicia or recognitions of 
the past, are that it is admittedly new enactment, that it requires 
the consent of the lord or prince,* and that it must apply through- 
out the area of administration for which it is promulgated.* In this 
it is communis assisa, and is not the effect of individual submission 
but of common assent, ^ though such assent may be expressed 
without the formaUty and conclusiveness of the decisions of 
assembUes in later days. Such assizes, essentially legislative, will, if 
they are appUed often enough and to matters of sufficient import- 
ance, bring the problems of will and authority, counsel and the 
initiative of the prince into an entirely new Hght.'* 

We must not exaggerate the importance of assizes at the be- 
ginning of the thirteenth century. They were the first link in the 
chain of legislation, and this link was from the beginning partly 
held by subjects, so that legislation began with the principle of 
Limited assent, but they were the first link only. The legal assizes of Henry 
scope of jj were, of course, of the greatest value for the future, and to some 
extent their importance was reaUzed at the time. During that 
episode of legal revolution the consent of the magnates was vital. 
Henry had promised ‘‘that all my men shall enjoy their hberties 
and free customs’’ undisturbed,^ and not without “long and deep 
counsel” could he have disquieted, as the proprietary and possess- 
ory assizes did, that ancient custom which accorded to all freemen 

* Letters Patent, 8 John, p, 72: Est inauditum tempore antecessorum nostrorum et 
nostris quod assisa nova statuatur in terra alicuius sine assensu principis terre illius: it 
has been unknown in our time or our ancestors* that a new assize should be 
set up in any land without the prince's assent. 

* Glanvill, Tractatus de Legihus, ix. 10, distinguishes between what is per 
assisam generalem determinatum and consuetudo singulorum comitatuum, 

3 Assize of Clarendon, i : Facta a rege Henrico ... & assensu Archiepiscoporum^ 
episcoporum, abbatum, comitum, baronum, totius Angliae, The Grand Assize was 
made de consilio procerum: Glanvill, Tractatus de Legibus, ii. 7. The assize of the 
Forcstt per consilium etassensum (magnatum) totius Angliae: Stubbs, Select Charters, 
p. i86. 

4 It is possible that Glanvill saw some relevance to this in his paraphrase of 
die Institutes: Leges AngUcanas licet non scriptas, leges appellari non videtur absurdum 
, , , eas scilicet quas super duhiis in concilia dejiniendis, procerum quidem consilio et 
principis accedente auctoritate constat esse promulgatas: English laws may be called 
laws without absurdity, although they are unwritten ones, since they are promul- 
gated ... by the authority of the prince and the counsel of the notables. Prologue, 
Glanvill, Tractatus de Legibus. 

5 Coronation Charter; Stubbs, Select Charters, p. 158. 
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a defence of their life and lands by oath and ordeal. As it was, many 
feared and resisted the change.^ But normally assize was rare, and 
consisted of minor standardizations of the material incidents of 
custom. There seem to have been four recorded assizes during 
John’s early years, all communi consilio baronum, per commune con- 
silium regni, and the Hke. The most important, perhaps, was the 
assize of money in 1205,^ the least so the fixing of the price of 
lampreys per consilium baronum nostrorum.^ The importance here is 
one of theory, and for the future. It is hardly hkely to precipitate 
a constitutional struggle or to count among the major pretensions 
of the charter. Yet it is all that stands for legislation in this age, 
and its nature is apparently already realized. 


Royal finance is equally Umited by its feudal preconceptions. Authority 
Only upon rare occasions did the aids conflict with custom, ^ 
When, therefore, Howden and Coggeshall tell us that the aid for 
the acknowledged occasion of Richard’s ransom was authorized 
at once by request of the king and by statute or edict of the 
justiciars,*^ contemporaries must have been much less conscious of 
the contradiction than are we ourselves. A king’s ransom was a 
recognized occasion of aid; for the amount he must observe 
custom, and since custom will ultimately be determined by his 
court,5 he is to some degree at the mercy of his vassals. Thus it is 
that the fact or fiction — ^it could be either in any given instance — 
that the aid is an act of grace, recurs uncriticized in royal and 
baronial correspondence,^ while, at the same time, the earHer in- 
stances of resistance are individual and based upon some peculiarity 
in the tenure of the objector. It is the same with the duty of 
corporal service. When it is resisted it is usually by individuals 
who plead some special right — the refusal of 1205 to serve beyond 

1 Pipe Rolls, 13 Henry II, passim. Fines of those who refused to swear to the 
king’s assize. Cf. also Diatogus de Scaccario, ii. x. p. 

2 Letters Patent, 6 John, p. 54. 

3 Ibid, 8 John, p. 68. 

4 Howden, iii. 210; Coggeshall, loi. 

5 Glanvill, Tractatus de Legibus, ix. 8: luste secundum considerationem curiae suae 
et consuetudinem rationabilem, 

6 Humiliter postulavit ut universi . . . tale auxilium facerent ei ad redimendum eum^ 
unde ipse sciret eis grates. Howden, iii. 208. 
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the sea was professedly in die king’s own interest — or by groups 
who claim some difference of tenure in common. St. Hugh in 1198 
pleaded that the see of Lincoln was exempt from service abroad, 
and in 1213 the Northanhimbrenses claimed the same, though they 
held by lay barony — “their charters” confined their service to 
England ^ — ^no doubt recalling that, in the case of some at least, 
their Saxon antecessors’ service was that of endemot or defence 
between the Rere Cross of Stainmore and the Scotch border.^ 
Such resistance was hardly a “landmark in constitutional history”.^ 
Rather, it revealed the absence of any sense of the nation or of any 
beyond a feudal responsibility, and it was probably coming to be 
realized as hopeless even in the reign of John. In 1205 the assensus 
of magnates was held sufficient to bind the knights of England to 
combine to produce a tenth of their number for an indefinite 
term of service and to impose forfeiture on those who defaulted.^ 
The king himself determined the period of service^ and soon was 
visiting individual defaults by disseizin without trial.^ 

Consent to On the other hand, it would seem that already in John’s reign 
exceptional feudal conscience was awake to the distinction between custom- 
ary aids on the lord’s accession and on the three non-recurrent 
occasions, and exceptional aids for other purposes, such as Glanvill 
thought to be doubtfully due, and that for such it was beginning 
to apply principles which were later of vital importance to the 
constitution. The latter were held to be of mere grace,^ and 
latitude was allowed to the king as to their nature and incidence, 

1 Coggeshall, p. 167: Asserentes non in hoc ei obnoxios esse secundum munta 
terrarum suarum. 

2 Thus Patrick of Dunbar owed service of defence (inborh and outborh) in 
the march between England and Scotland for the barony of Beanly. (Pubhc 
Record Office. Inquisitions Post-Mortem, Edward I. ii. 741.) The comagc 
tenures of Cumberland serve “in exercitu Scocie’* {Testa de Nevill, i. 350) and 
do not pay scutage under Henry II. Others pay. (Pipe RoU, 18 Henry II). 

3 Stubbs, Constitutional History, i. 548 (of St. Hugh in 1198). 

4 Letters Patent, 6 John, p. 55. 

5 Letters Close, 6 John, p. 54: standum nobiscum ad minus per duas quadrage- 
simas: to remain with us for at least two periods of forty days. 

6 Ibid, 14 John, p. 117. 

7 Glanvill, Tractatus de Legibus, ix. 8. Cf. John’s appeal to the barons of Meath 
and Leinster for an aid: precamur eciam quatinus pro amore nostro auxilium . . . 
faciatis ad civitatem nostram Dublin jirmandam, tantum inde facientes quod justis 
petitionibus vestris nos libentius exaudire debeamus: we pray you, as you love us 
. . . accord us an aid. Letters Patent, 8 John, p. 69. 



FEUDAL MONARCHY AND BUREAUCRACY. 1066-1272 243 

so that a very fruitful license to experiment and innovate was 
permitted. Both king and subject might find it convenient to go 
beyond the traditional fixed levy upon the knight’s fee. We may 
see these principles at work in the treatment of the aid of February 
1207. No expedition to France could be pleaded as an excuse for 
a scutage, and seven scutages had already been taken since John’s 
accession. He now asked for a proportion of revenue from the 
churches, which was refused, and the burden fell upon secular 
lands. At Oxford an aid of twelve pence in the mark of revenue, 
commonly referred to as a thirteenth, was granted per commune 
consilium et assensum conciliiJ In addition, the king appealed to the 
clergy of Canterbury, citing the generosity of the council; but, 
being put off by promises of consideration which were not ful- 
filled, wrote a second letter asking that each individual should 
state upon a roll the amount that he personally was prepared to 
give. The difference in basis between these two levies is clear. The 
clergy could not be brought to the point of grant. The king, 
therefore, was at their mercy — since the aid was secular and for the 
general purpose of defence — and he bargained with them as in- 
dividuals, though the interdict and the outlawry of the clergy 
were scarcely two months old. Of the obligatory nature of the 
secular aid, however, though it was for general defence, fell upon 
all who held lay fees, and was in an unaccustomed form, and so 
failed in every test of custom, there was never any doubt since it 
had received “common assent”. Those who evaded it were to 
lose their lands or be reduced to slavery, the Northern religious 
houses, which had allowed their neighbours to hide their chattels 
with them to avoid assessment, were brusquely ordered to return 
them to their owners,* and the constable of Richmond,^ who had 
made default, found his castle of Richmond sequestrated, and in 
eight days made his submission.'* Aid granted by the order con- 
cerned, although not one of the three sanctioned by custom, is 
already vahd and binding. Aid not so granted is dependent upon 
the mere grace of individuals.* How long this lias been true we 

« Letters Patent, 8 John, p. 72 * Ibid. p. 71. 

3 Ibid. p. 73. * Ibid. p. 73. 

5 As, presumably, with the Londoners’ aid of 1205, of which John received 
into the Camera 900 marks de promisso quod nobis fecerunt ad auxilium nostre 
transfretacionis. Letters Close, 7 John, p. 35. Mesne tenants were less fortunate and 
the king constantly granted ms tenants-in-chief writs for aids for such various 
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cannot say, but it is possible that we may see the power of the 
consilium to bind the generality hardening during the first decade 
of John’s reign. In 1199 the Cistercian abbots objected that they 
were bound not to make aid to secular powers nisi communi 
consilio et assensu generalis capituli,^ while the canons of York 
pleaded the “liberties of their church”. John did not feel able to 
put any of the penalties of 1207 in force against the abbots in 1199, 
and contented himself with putting them out of his protection, 
and turning their beasts out of his forest pastures. In 1207, on the 
other hand, Geoffrey of York resisted the aid, apparently as affect- 
ing the secular tenants of his church, and, with no more mercy 
than was shown to the constable of Richmond, his see was 
sequestrated, and he went into exile. In eight years practice, or 
theory, or both, have hardened, and the right of both king and 
magnates has moved towards definition. 

Scutage Scutage, unlike aid, seems to have been upon a prerogative basis, 
and there is no evidence of baronial consent. At least in his later 
years, John’s practice was to proclaim a campaign, designate 
certain barons to follow him per preceptum regis,^ perhaps even to 
allot others to garrison and council at home, ^ to issue writs granting 
their scutage to those who were crossing with him, and then to 
order the Exchequer to collect from the remaining fees at the 
prescribed rate and without further parley. Scutagium statuimus^ is 
the phrase which governs the enactment, and, short of insisting 
on serving personally at many times the cost of the scutage, forcibly 
preventing the king from leaving England, or proving that he had 
never intended to do so, there was little customary ground for 
resistance. Indeed, this was not the end of the king’s exactions on 


purposes as the payment of their reliefs, or their debts, to equip them for his 
own service, and the like. The Charter reduced the aids of mesne tenants to the 
three customary aids of the realm, though this was not strictly observed. 

1 Coggeshall, p. 102. 

2 Hugh Pevcrel was excused scutage in 1214 as he was in Poitou per preceptum 
regis. Letters Close, 16 John, p. 167. 

3 Letters Patent, 16 John, p. 118. Barons urged to come to France exceptis illis 
qui de consilio venerabilium patrum nostrorum aomini Petri Wintoniensis Episcopi 
Justiciarii, etc. . . . m Anglia moram sunt facturu 

4 Letters Close, 16 John, p. 166: Statuimus tres marcas capi de scutagio ad opus 
nostrum de singulis feodis, Ideo vobis mandamus quod scutagia ilia . . . capi faciatis 
. . . preterquam de feodis militum . . . pro quibus litteras nostras de scutagio suo habendo 
warantum suscepitis. 
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the score of scutage. John used even more summary methods at 
times, ordering his sheriffs to collect the levy direct from the sub- 
tenants over the heads of their lords,* and even permitting a 
magnate in favour to impose a scutage upon his tenants when 
there was none ordered from the realm.^ Thus, the normal limita- 
tion of the sub-tenants’ liability to the occasion quando scutagium 
regis currit per patriam was nuUified, and a dangerous door was 
opened to indirect taxation of the lower grades of feudal tenure. 

The executive, the most powerful force in the state, was The 
growing beyond the range of criticism and control. It had arisen 
within the sphere of the king’s household, and was as personal to 
him as the household of any earl. Only in war, when the king’s 
officers were in part his barons, could the voice of the council be 
effective, as when the king’s galleys were allotted their stations 
communi consilio baronum in 1205,^ or when the barons destroyed 
the king’s hopes of an invasion of France in that year. Even here 
the constraint was military rather than constitutional, for the king 
was ready to turn from the barons to his bachelors, the squires and 
knights of his miUtary household, and to lead a mercenary host 
out of England. Indeed, as John drew away from feudal towards 
mercenary war, the influence of Enghsh chivalry decHned. The 
two most impressive and typical miHtary achievements of the 
reign, the organization of sea-borne transport and supply under 
WiUiam de Wrotham, master of the king’s ships and archdeacon 
of Taunton, and the defence of the West Country castles in 1216, 
turn entirely upon the trained capacity of officials, and the loyalty 
of portsmen and mercenaries, and are royal enterprises far beyond 
the scope and control of feudal magnates. The administration as a 
whole could be and was given a quasi-military character, which 
favoured John’s tendency to treat it as an extension of his mflitary 
household. Longchamps had shown how the shrievalty could be 
militarized, and in the second half of his reign John made free 

1 Letters Close, 8 John, p. 46: Mandatum est Vicecomiti Kancie quod non distringet 
Johannem de Augi ad reddendum scutagium de tenemento quod tenet de feodo comitis 
Arundel . . . quia idem comes inde domino Regi respondebit. 

2 Ibid, 14 John, p. 127. In 1212 he authorized William of Salisbury to take a 
scutage of mree marks from his lands in seventeen counties. There was no 
national scutage in that year. Entries in the Fine Rolls suggest that John was 
allowing scutages to be taken in order to enable magnates to pay their fines to 
him. Rotuli de Oblatis^ 16 John, 531. 

3 Letters Patent, 6 John, p. 52. 
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use of his foreign captains as sheriffs,* and, while the order of the 
realm rested ultimately upon the strength of the castles, their 
personal control by the king was so jealously guarded that at 
crucial moments, as in 1212, the custodians would not accept the 
authority of letters patent for their surrender, but demanded their 
delivery by a known intimate of the king.* 


It is evident, therefore, that the reigns of Henry II, Richard I, 
and John are a period when many aspects of society, the state, 
and government are undergoing a process of analysis and clarifica- 
tion, with the result that the underlying principles of medieval 
poHtics are emerging into conscious appraisal. It is becoming 
probable indeed that certain of them will conflict with others. 
The feudatory sees the state as an honour upon a large scale. He 
knows that if its law is to be changed it must be by common 
assent of the tenants-in-chief, and that equally its contributions 
to the king are fixed by custom and cannot be increased arbitrarily 
or changed as to their nature. He knows that every judgment 
should be by the court of vassals, and he is only slowly reaUzing 
that the executive cannot be adequately discharged by a few great 
officials of baronial rank — stewards, constables, and the Hke. Even 
the sheriffs have at times been barons. But against all this the king 
has been governing through officials and his household. The 
Chamber — and soon the Wardrobe — and the Exchequer are its 
characteristic servants. Even judgment is being done on a large 
scale by justiciars, fewer and fewer of whom are of clear baronial 
standing. The principle of consent to non-customary taxation is 
not to be denied — but what is custom? The quarrels of the future, 
the very real constitutional differences of the thirteenth century 
come into view as soon as the skill of an analytical age has had 
time to exercise itself upon the raw mass of custom. The coming 
age, because it is one of perfected and rationaUzed law and ad- 
ministration will, for that very reason, be one of constitutional strife. 

* 1208; Gerard d’Athies, Gloucester and Hereford: Philip Marc, Notts and 
Derby. 

^ letters Patent, 14 John, p. 94: Quia credimus vos nolle castrum illud (Tickhill) 
liberare sola litterarum nostramm auctoritate, mittimus ad pos dilectum et Jidelem 
nostrum Magistrum Ricardum de Marisco, Ibid. 16 John, p. ii6. This came to be a 
normal safeguard under Henry III. 
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Nevertheless we must expect the constitutional principles of 
the opposition to John still to be, for the most part, those deducible 
from the rules of tenure and to reflect a very rudimentary poUtical 
experience. The Articles of the barons and the Great Charter 
stood mainly for two things, the reassertion of the Henrician 
common right, generally, but especially as it affected the great 
feudatories, and the clarification of the uncertainties of feudal 
custom, with some attempt to reintroduce the conventional 
standards of lordship into the relation of the king to those who 
were his subjects but also his vassals. Both of these ends would 
have been secured in a more experienced age by setting a per- 
manent control upon the actions of the crown and its officials. The 
barons of 1215 sought the same end by the only means they knew 
and attempted a recognition of certain essential points of the law. 

We know now that no code of custom, however full, can of 
itself provide against every possibility of misinterpretation and 
abuse. The real problem was one of administration and of the 
character of the king, for no king could govern the Anglo-Norman 
baronage who did not himself exempUfy the virtues of good lord- 
ship. Alone of his brothers, John was temperamentally mauvais 
sire, for chivalry and feudal convention, both in their strength and 
weakness, were antipathetic to him. He despised the military and 
administrative incompetence of the knightly order and its lack of 
conclusive purpose. He knew his barons to be treacherous subjects 
and contemptible enemies, and found loyalty, courage, and the 
skill of the new age in mercenaries and civihan clerks. But he 
underrated the cumulative force of a moral code which was higher 
than his own, and decisively nearer to that ideal of right Christian 
government which was held by all thinking men of his day. How John and 
far he was a tyrant to common men is doubtful. At least he knew 
where Angevin government pressed them, and in 1212, when he 
had discovered the treachery of his barons, and was confiscating 
their castles, he bid high for the support of the counties and 
boroughs, restoring the forest custom of his father, and Umiting 
the prises of his galley captains upon the ports.^ In 1213,^ and again 

1 Coventry, 207. 

2 Letters Patent. 14 John, p. 97. Inquisitions on oppressions by the sherifis of 
Lincolnshire and Yorkshire. In 1212 he had allowed the knights of at least one 
shrievalty (Somerset-Dorset) habere vicecomites ex seipsis. Letters Close, 14 John, 
p. 13 1. Cornwall was entirely disafforested. Ibid, 16 John, p. 197. 
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in 1215, under the prompting of Nicholas of Tusculum,' he 
entered upon an enquiry as to the sheriff’s exactions, though the 
second inquest was interrupted by the barons’ rising. The best 
known of his local officials were men who had served the nation 
well under Richard.^ With his subjects, other than of the knightly 
order, he was accounted peace-loving and charitable.^ London 
owed him gratitude for his share in creating her commune, and 
throughout his reign he sold municipal Hberties freely. In return, 
reading the king’s heart rightly or wrongly, the country did not 
follow the barons against him. London was surprised into admit- 
ting the barons’ army and could not shake it off,^ but the ports 
stood by him with persistent loyalty,^ York stood a siege for him 
in 1216,^ and beyond the range of the rebels’ arms the land lay 
quiet.^ 

Yet we cannot doubt that John was a bad king for his age. 
Nature and experience turned his famiUarity with the great 
feudatories into disUkc and suspicion. When it was inexpedient to 
retaliate, as with William Marshal in 1205, he left the offender in 
no doubt as to the bitterness of his resentment. When, as against 
the Braioses, he was free to act, his revenge went beyond all 
reason. As the reign went on his temper hardened into con- 
temptuous rejection of all the normal sanctions of vassalage, and 
to a suspension of many of the safeguards of common right. 

1 Coventry, 214. Annals of Dunstable, am, 1211. A writ of May 1212 
ordering knights who are not verderers to meet Brian de Insula in every county 
north of Trent suggests that this concession was planned before the baroniJ 
treason. Letters Close, 14 John, p. 129. 

2 W. A. Morris, Medieval Sheriffy p. 163. 

3 Coventry, 207: Viduis dicitur propitius extitisse, et pads provisioniy quantum ad 
temporalla attinety satis sedulus extitisse: he is said to have been merciful to widows, 
and to have exerted himself constantly to maintain the peace in secular matters. 

4 Coventry, 220. Wendover, 116. 

5 Coggesnall, 1 8 1 . The Cinque Ports submitted to Louis in collusion withjohn. 
Annals of Dunstable, 46. Seaford provides an interesting example of a borough 
which adhered to John against the orders of its rebel lord Gilbert de TAigle: 
eidem Gileberto nec alicui alii inimico nostro aliquid unquamfacere voluisti quod ad 
dispendium corone nostre redundaret: you have never willingly helped the said 
Gilbert or any other enemy of ours against the interests of our crown. Letters 
Patent, 18 John, p. 196 (Jolm’s letter of thanks to the town). 

6 The mayor was rewarded with a grant of rebels’ lands in 1215. Letters Close, 
17 John, p. 260. 

7 There were riots in Northampton, and a baronial force at Exeter was dis- 
persed. Coventry, p. 220; Annals of Dunstable, 48. 
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Judging from the Close, Patent, and Fine Rolls, John preserved 
the system of his father and brother without any glaring abuses 
during the first half of his reign, and remained upon terms with 
his barons which allowed of their meeting in council. ' In 1205 came John 
the refusal of service beyond the sea by the magnates of the host, . 
and in July Hubert Walter’s restraint was removed by death. ** 
The year 1207 saw the quarrel with Rome, and 1208 the interdict 
and the sequestration of the church lands. For four years from 

1208 the Chancery Rolls are lacking, but the sparse records of the 
chronicles suggest a growth of tension. The Christmas reunion of 
chivalry had been held by John for one day only in 1204.^ By 

1209 the barons attended reluctantly from fear of the king.^ When 
we have the light of the Rolls again we find John upon the point 
of discovering the treason of 1212, and it is not too much to say 
that in this second phase of his reign he has changed from a king 
in the hard Angevin tradition to one who, at least to his nobles, is 
a tyrant. 

No doubt the change was gradual. Already before 1208 the bad Baronial 
precedent had been set of taking the heirs and friends of the barons hostages 
as hostages, and so betraying the king’s mistrust for the loyalty 
sworn in homage. It would seem to have begun, perhaps pardon- 
ably, with the taking of hostages from the Irish barons. In 1212, 
at least for the northerners, it had become almost a normal 
incident of tenure.^ They were not always badly treated. The 
sons of Richard de Umfraville came in charge of their tutor, and 
were set to serve the queen’s table,* but the pressure which could 
be brought to bear through them is shown by John’s words to 
earl David in August 1212: “you have given us your son as 
hostage . . . therefore we order you to yield us your castle at 
Fotheringhay’’.* But there was worse than this. As John cut away 
his vassals’ duty of obedience from its feudal basis and put it upon 
one of material interest and fear, he was also undermining their 
common law right. It is impossible to tell how many of John’s 

• Thus, in the spring of 1207 there were councils at London and Oxford, and 
an aid was granted. 

s Wendover, ii. 9. * Ibid. iii. 231. 

- 4 In 1212-13 we know of hostages held from Vaux, Lucy of Egremont, earl 
David, Muschamp, Umfraville, Mcrlay, Mowbray, Bruce, CUflford, Lindsay, 

Avenel, Comyn, Patrick of Dunbar. 

5 Letters close, 14 John, p. 122. * Letters Patent, 14 John, p. 94. 
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orders to take lands into his hand were disseizins without judg- 
ment — ^possibly all that are minuted per preceptum Regis, and they 
are many — but of some instances we can be certain. In May 1212 
the king ordered Ralf Berners to be disseized of his lands and his 
nephew given scizen if he did not cross to Poitou,* and in the same 
year the custos of Warkworth is warned that if he does not at once 
produce the pledge which his lord, earl Ferrars, has promised the 
king, the carl will be disseized of certain lands he holds in fee- 
farm.* Here John is using disseizin as an act of administrative 
routine, a kind of stronger distraint, and that he had come to 
adopt it as a principle we can infer from his admission in June 1215, 
“we are to restore to our barons aU those lands, castles, and rights 
of which we have disseized any of them unjustly and without 
judgment”.* 

Charters From 1212 an increasing number of the barons passed under a 

of fealty system which joined both these devices of terrorism, the exaction 
of hostages and the denial of legal defence, into a yoke which was 
inescapable. The pledge of hostages began to be supplemented or 
exchanged for a special charter from vassal to king, wliich renewed 
the obligation of fidelity, renounced all treasonous correspond- 
ence, and agreed that by the mere fact of such treason the lands, 
and in some the Hfc, of the tenant should be ipso facto at the mercy 
of the crown. Apparently such charters developed out of John’s 
agreements with foreign auxiliaries who were not bound to him 
as “natural lord” — the first of the kind seems to be that which 
gave a lodgment in English feudalism to Savary de Mauleon in 
I2 o 6* — but after 1212 they become increasingly common as be- 
tween the king and his native vassals. On August 24 of that year, 
within a week of John’s discovery of the plot to seize him in the 
host, Richard de Umfraville yielded him a charter* promising his 

* Letters Close, 14 John, p. 117. So Richard fitz Henry was disseized for not 

joining the army in 1213, and was only to be restored on compliance. Ibid. 15 
John, p. 148. 2 14 John, p. 119. 

* The bulk of the lands referred to were probably seized after the barons had 
made their diffidation {ibid. 16 John, p. 200), but as early as 1213 the king found 
it necessary to command an inquisition whether Geoffrey de Lucy has been dis- 
seized of Newington per voluntatem nostram pel per judicium curie nostre (ibid. 15 
John, p. 136). Other instances are Fine Rolls, 15 John, p. 471. Another not un- 
common device of John’s was to sell a writ for an inquisition to one party, and 
a second quashing the effect of the inquest to the other. Fine Rolls, p. 23. 

< Letters Patent, 8 John, p. 66. s Letters Close, 14 John, p. 122. 
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four sons as hostages with the cession of Prudhoe castle, and agree- 
ing that if he should be discovered to have had part in the recent 
treason, his sons, his lands, and his casde should be at the crown’s 
mercy, and that “we may do with his body as with that of a 
traitor”. The substance of this charter was suggested by suspicion 
of treason, but John was quick to see its possibilities in the general 
field of vassalage. In September 1213, John, constable of Chester, 
could only secure his inheritance by binding himself by a similar 
charter by which, though it acknowledged the special loyalty of 
his father and himself,* he agreed quod si unquam a servicio domini 
regis recesserit et ad inimicos domini Regis divertit omnes tern sue et 
tenementa sua domino Regi incurrantur.^ When, in the spring of 1216 
many barons came to make submission, they found that they 
could only do so by placing their lands and liberties outside the 
law by such a carta de Jidelitate Regi.^ The king’s plans for the 
future state of his barons may be seen by the terms upon which 
Gilbert fitz Reinfred,'* one of the oldest servants of his own and his 
brother’s reign, but taken in arms in Rochester casde, purchased 
his peace. He paid 12,000 marks, gave up Kendal and Merhull 
castles with twelve hostages from the principal famdies of north 
Lancashire, recanted his oath to the charter and to all the king’s 
enemies, swore to serve John faithfully all his life, and to submit 
to perpetual disherison if he broke any part of his agreement. It is 
fair to say that the charters of fealty were first prompted by a 
legitimate fear of treason, and that record of them is most common 
in the last year of the reign, when they became general. But a 
clause of the charter® demands the giving back of all such charters 
delivered to the king, and they must have been numerous by 
1215. Had John reestabUshed his power, there can be litde doubt 
that they would have superseded the legitimate feudal tie with its 
patiently evolved safeguards of law. Their essence was that they 
^claimed the right of legal defence in advance, and made the 

« Pro borto etfideli servicio predicti patris ipsius . . . et servicio ejusdem Johatmis 
quod bonum etjidele dotnirms Rex spectat habere. Fine Rolls, 15 John, p. 494 - 

2 Ibid. p. 495: that if he ever went back from the service of the lord king, and 
joined his enemies all hk lands and tenements should be forfeit to the lord king. 

3 Secundum tenorem aUarum cartarum quas alii qui ad pacem domini Regis venerunt 
fecerunt. Fine Rolls, 17 John, p. 575. 

4 W. Farrer, Lancashire Pipe Rolls, p. 257. 

s Magna Carta, 49: Omnes . . . cartas statim reddemus que liberate faerunt nobis 
ab AngUcis in securitatem pacts vel fidelis servicii. 
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king^s mercy the normal state of vassalage. They made homage 
meaningless, put tenure upon the ground of private agreement, 
and were, in effect, the forced acceptance by great individuals of 
that disherison without trial as the sanction of the king’s precepts 
that John was making the rule in dealings with his feudal subjects 
as a whole. 

The It was with this overwhelming threat to common right, and 

approach especially with certain great instances of its operation in their 
minds, that the barons approached the crisis of the charter. The 
natural point of departure for opposition in 1215 was, indeed, a 
legal one. In 1191 it could be maintained that the status of the 
chancellor was irregular, and there was a premature concentra- 
tion upon the powers of the justiciary and the use of the seals, 
which was really beyond the natural capacity of the age. Not for 
sixty years would these issues be incorporated into an attack upon 
the crown as such. In 1215 the executive was that of the king with- 
out doubt, and its legitimacy was therefore beyond challenge. 
Only his use of it could be attacked, and that, with the ideas of 
that generation, could only be approached by the one channel in 
which he was responsible for his actions. The king was custodian 
of the law. Law must be restated and reaffirmed. There could be 
no disposition to criticize the basis or authority of administra- 
tion; only to bring it back to its subservience to custom. It is said 
that at St. Paul’s in the summer of 1213 Langton encouraged the 
barons to believe that they might recover their lost n^ts—jura — 
and that this was the mainspring of the revolt. The primary mean- 
ing of such terms would be concrete, relating to individual claims 
by inheritance or to defined points of customary right. The 
magnates had bargained with John upon his succession, exacting 
a promise quod redderet unicuique illorutn jus suum,^ such jura^ no 
doubt, as the Ferrars claim to a share in the Peverel lands, which 
the earl did indeed receive in 1199.^ The course of the charter 
negotiations shows that such rights were in the forefront of the 
barons’ minds, and the first of all their demands, propounded five 
weeks before the general programme of the barons’ Articles, and a 

> Howden, sub anno 1199. 

* The hundreds of Hecham, Blisworth, and Newbotde. Fine Rolls, i John, 
p. 3, The comites Angliae made the same claim before they would cross the sea 
in 1201. 
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condition to entering into treaty at all, was for the restoration of 
the course of law. ‘‘We have conceded to the barons who are 
against us that we will not take nor disseize them nor their men”: 
nisi per legem regni nostri vel per judicium parium suorum in curia Restora^ 
nostra.^ Upon that same day. May 10, the parties to two of the 
great causes of the day, the Braiose bishop of Hereford and*^y^^^f 
Geoffrey de Mandeville, ventured to test the king’s sincerity in the 
restoration of legal process, and brought their causes into court. 
Geoffrey’s case shows how plainly the special charters of the king 
stood for the opposition in the forefront of his denial of the 
common course of justice. A year earher he had been granted the 
marriage of the heiress of Gloucester with her honour, for which 
a fine of 20,000 marks was imposed by way both of marriage 
purchase and rehef By charter he had agreed to complete his 
payment in sums of five thousand marks at successive terms 
within the year, and to surrender all his lands to the king if he 
failed at any one term.^ In brief, much Uke his peers, who were 
forced to warrant their loyalty by putting themselves in the king’s 
mercy, he had risked the tenurial right of all his lands, and debarred 
himself from legal action upon his bargain. Assured now of the 
judgment of his peers, he wished “to have the judgment of our 
court as to the debt which is being exacted from him for having the 
Countess Isabella to wife”.^ With him all those who had been de- 
prived of their lands by the king’s mere precept, and those who had 
offered up their right by charter, would, by John’s surrender of May 
10, be restored to the primary right of their tenure— judgment. 

In May the magnates were still concerned to restore a safe legal The 
basis for themselves, for without it they could not have remained 
within range of the king’s power. The privilege of May 10 
therefore for the king’s barons in the king’s court. The legal pro- 
gramme of the Articles of the barons and the Great Charter^ 
broadens to the full scope of the law, covers the right of all those 
who have a tenure in fee or socage, and makes provision for im- 
provements in Henry II’s procedural changes in the Hght of a 

1 Letters Patent, 16 John, p. 141: except by the law of our realm or by judg- 
ment of their peers in our court. 

2 Fine Rolls, 15 John, p. 521. 3 Patent Rolls, 16 John, p. 141. 

4 The authenticity of the so-called Unknown Charter and its origin remain 
matters of pure speculation, and it seems unsafe to use it in argument. Cf. W. S. 
McKechnie, Magna Carta, pp. 171-5, and Appendix. 
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generation of experience. It is, in fact, a restoration of Henry’s 
law with such adjmtment as time has suggested. The primary legal 
clause, from which all the others take their tone, reflects the fact 
that a process older than the assizes of Henry still holds part of the 
field, and that — perhaps especially for their own order — the 
magnates wish it retained. The king promises that no free man 
shall be imprisoned, disseized, or outlawed nisi per legale judicium 
parium suorum vel per legem terraeJ By one of the two forms, either 
assize or judicium, every man must be accorded fair trial of right. 
By 1215 most causes wiU, indeed, be decided per legem terrae but 
without judgment in the archaic sense of the term which still 
prevailed.* For every freeman there remained, however, the choice 
of the older English medial doom in civil causes and the Norman 
judgment after suit and wimess, and the barons believe, and in 
part establish, that as barons they are immune from presentment 
for crime, and may seek judgment of court for that also. In May 
they had expressed this immunity as a right to judgment in curia 
regis: in June they found a more accurate and comprehensive term, 
the judicium parium, wliich, though it failed to become a decisive 
factor in English common law, was part of the feudal theory of 
justice. For the freeman not of baronial rank the judgment of 
peers would be fulfilled by judgment in his county, for the baron 
it meant trial by his own order in the king’s presence, or at least in 
that of his chief justiciar, and they must have had in mind that 
virtuose stroke of law by which John had evaded trial of Eustace 
de Vesci and Robert fitz Walter before their peers in 1212.^ 

Except for this touch of conservatism, the demand of the 
Charter is for the regular application of the common law as it then 

* Magna Carta, 39. 

2 If the subject has been presented by his neighbours on a criminal charge 
under the Assize of Clarendon, or has applied for a writ of assize, there will, of 
course, be no judicium parium, for he will go at once to the ordeal, or stand 
or fall by the inquest. Judicium parium and lex terrae arc therefore contrasted 
with each other. These processes, though not yet old, arc assizes, and there- 
fore part of the consuetude patriae, lex terrae, 

3 Robert fitz Walter was cited for treason in four successive courts of his 
county of Essex, and outlawed by a Saxon enactment whose antiquity must 
have commended itself to the most austere defender of custom among the 
barons. But it was custom applied by the commonalty of a county under the 
eye of Geoffrey fitz Peter. Letters Close, 15 John, p. 165. Howden says that the 
same procedure was adopted in the case of Eustace dc Vesci. The Devil was 
quoting scripture, as John often liked to do. 
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Stood, and the Charter’s legal clauses stand in natural succession to 
the great assizes of Henry. Experience must have taught the need 
of dividing the pleas of the crown, with their restricted right of 
delay and essoin, from the common pleas between subject and 
subject, and the Charter demands that communia placita shall no 
longer follow the king, but shall be tried in some fixed place.* It is 
the first clear recognition of a Common Bench. The assizes are to 
be taken four times a year by justiciars in every county,^ and in this 
the whole Henrician system of writs and processes as Glanvill 
described them is seen to be accepted. Of all Henry’s work, only 
the writ called Praecipe, which placed the justiciars in immediate 
jurisdiction of any cause to ^hich it was appUed, was singled out 
for condemnation: it deprived the plaintiff equally with the de- 
fendant of his choice of jurisdiction, and was a direct invasion of the 
judicial immunity of his lord. Thereby, “a free man might lose his 
court”,^ and the defendant his choice between judgment and assize. 


The clauses dealing with the administrative safeguards of justice Admmis- 
are in advance of anything which has gone before them. They , 
include a curious attempt to reconcile the old judicial quality 
the seniores of the shire communities with the new commissioned 


justice; the itinerant justiciars are to have four knights elected by 
the county courts as associates in taking the assizes.^ Here, too, we 


may detect the contemporary reverence for peerage. Glanvill’s 
rule that amercements should be assized by the oath of neighbours 
and should not exceed the capacity of the payer is reiterated,^ no 
king’s officer is to have the right of putting men to the ordeal 
without adequate witness,^ the writ de odio et atia, protecting the 


subject from maUcious prosecution, is to be free to all,^ and to no 
man “will the king sell,® or deny, or delay justice.”’ The process 


I Magna Carta, 17. 2 ip. 3 Ibid. 34. 

4 Ibia. 18. 5 Ibid. 20. ^ Ibid. 38. 7 Ibid. 36. 

8 A reasonable and uniform charge for writs was never abandoned, but the 
monarchy had been used to selling inquests at prices which corresponded, if 
with anything, with the wealth of the suitor and the value of the land sued for. 
Thus in 1213 Alan of Galloway fined 340 marks for an inquest as to his mother’s 
lands. Fine Rolls, 15 Jolm, p. 467. A simple instance of the sale of justice is that 
of William de Braiose who buys a trial coram rege and will pay 700 marks if he 
wins and X^ioo if he loses {ibid. 1 John, p. 46). In the vear 1200 William de 
Mowbray fined 2000 marki ut dominus rex facial cum aeduci juste et secundum 
consuetudinem AngUe in loquela quae est inter ipsum et Willelmum de Stuteuilla (ibid. 
p. 102). ’ Magna Carta, 40. 
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of Stripping the sheriffs of their power of justice is completed, and 
none of the resident provincial officials are henceforth to hold the 
pleas of the crown. Taken together, these provisions well repre- 
sent that phase of EngUsh jurisprudence when the practice of 
popular justice was giving place to judgment by special com- 
mission, and go as far towards securing that the new judiciary 
shall be an independent one as was then possible. 

Feudal Most of this legal matter may be regarded as the vindication of 
obligations preexisting common right. The second great work of the charter 
is to bring to an end the indefiniteness of feudalism. For the first 
time the custom of English feudal tenure ceases to be a fluctuating, 
variously interpreted convention between lord and man, and takes 
its place as a defined component of EngUsh common law. We have 
seen how the feudaUsm of Henry lacked that fixity which might 
have safeguarded it from exploitation by John. The latter was no 
innovator in this, but his exactions were ceaseless and heavy, 
falling especially upon the open points of relief, wardship, marriage, 
aid, and scutage, and to prove them it should be sufficient to point 
to the rolls. They contain such outstanding cases as John of 
Chester’s seven thousand mark fine for taking up his barony,* or 
WilUam de Braiose’s five thousand marks for his Irish lands — 
which ended by ruining him * — and they bear constant witness to 
the sale of wardships at prices which could hardly be recovered 
by fair means during a minority,* to fines exacted before their 
dower was accorded to widows,^ for leave to remain unmarried * 
or marry where they wiU,* for the marriage of heirs and heiresses.’ 
The charter seeks to fix what can be fixed at a reasonable level, 
enormously lower than the average exaction of the crown, and 
to protect women and minors in those relations with the king 
which were unavoidable in feudalism and capable of abuse, but 
which could not be reduced to figures. ReUef is to be divorced 


* Fine Rolls, 1 5 John, p. 483 . Thurstan Banaster fined 500 marks for Makerfield 
{ibid. 15 John, p. 488). Its farm stood at about when it was in the king’s 
hand (W. Farrer, Lancashire Pipe Rolls, p. 246). This would be about fifteen 
years’ purchase, and the last holder, Warin Banaster, had already been fined 
400 marks in 1204 (Fine Rolls, 6 John, p. 207). 
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from the value of die inheritance and fixed at what the barons 
beheved to have been its “ancient’’ value, an earl for his barony, 
and a baron for his, a hundred pounds, a knight for a full knight’s 
fee a hundred shillings, and from fractions of fees less.^ No more 
than reasonable profit, without waste of men and chattels, is to be 
taken from estates under wardship,^ and the estate is to be returned 
to the heir in full order when he comes of age.^ Heirs are to be 
married within their own rank — absque dispar agatione^ — and 
after due notice to the kin. Widows shall not be compelled to 
remarry against their will^ and shall receive their inheritance, 
marriage portion, and dower without fine.^ 

The greater levies, being general to the whole feudal order. Aids and 
could be determined by assize, and were capable of more precise 
definition. No scutage or aid, except the three customary aids, and 
those at a reasonable rate, were to be taken nisi per commune con-- 
cilium regni^ the authority of such coimcils being the inherent 
fimction of tenants-in-chief of making provision or assize in the 
court of their lord. Such assizes were of original feudal right, and, 
according to the assumptions of feudal statesmen, were treated as 
equivalent to those of the community at large. The amount of the 
aid or scutage was to be decided by assize secundum consilium iU 
lorum qui presentes fuerint,^ and in order to obtain this common 
voice the king would summon his tenants in chief, the greater 
barons directly by writ, and the lesser barons through the sheriff. 

The assembly would thus be the curia of the king’s immediate 
tenants and nothing more. The regnum is regarded as the circle 
of the immediate vassals: indeed, though the charter recurs several 
times to the term “community”, that community’s contact with 
the crown is always thought of as being maintained indirectly 
through the medium of tenure. That such a council could hardly 
meet is, perhaps, of Httle importance, and was, indeed, recognized Com- 
at the time, but, in addition, its sessions were limited to those 
occasions, which it was hoped would be rare, when an exceptional 
levy was demanded, and its function was purely that of assizing 
the aid.^ Commune consilium regni, as defined in the Charter, meant, 


* Magna Carta, 2. ^ Ibid. 4. 3 Ibid, 5. 

4 Ibid. 6 . 5 Ibid. 8 . 6 ibH 7. 

y Ibid. 12. • Ibid. 14. 

9 Ibid. 14: de auxilio assidendo. 

VOL. I U 
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therefore, far less than the terms suggest, and, since such counsel 
lay in the full tradition of feudal assemblies, the Charter’s greatest 
innovation may be thought to He in the introduction of formal 
summons and the right of attendance. In the hght of the barons’ 
tendency themselves to assume the status of a national representative 
it is not surprising that in 1216 the whole clause was dropped, for, 
while it called for attendance far beyond the circle of the barons, 
it held nothing of direct value for the shires and boroughs. The 
financial check had a more important future. It was, no doubt, 
implicit in the feudal relation, but here it was set out for the first 
time explicitly, and, because of the wide interpretation which the 
word “aid” had been given during the past twenty years, it was 
one capable of covering other forms of taxation than those 
based on the fees. The tallages of London were reckoned as 
auxilia, and safeguarded by the same clause as the aids of the 
barons, though the privilege was soon forgotten. The subsidies 
upon revenue and other chattels which were to finance the crown 
during the following period were in origin varieties of the aid. 
The Of constitutional plan this charter contains Httle. Its final clause 

defensores is a provision which has some surface resemblance to an executive 
council, and which seems to have had something of the effect of 
such a council in the August of 1215, but the intention of which 
was in fact very different. The barons are to elect twenty-five of their 
number “to observe, hold, and make to be observed the peace 
and hberties which we have conceded to them”. If those liberties 
are broken and the king refuses amends, the Twenty-Five are to 
rouse the commma regni against him, and make war against his 
lands, casdes, and possessions, saving his person and those of the 
queen and the princes. Of this body it may be said outright that 
they in no way anticipate the conciUar committees of the succeed- 
ing reigns. Their function is the diffidation followed by the lawful 
rebellion of feudaUsm, their status is that o£ Jidejussores such as 
swore to most treaties in the twelfth century, twelve or more 
barons of the kings of France or England, or the count of Flanders, 
pledging themselves to renounce their Hegeance and make war 
upon their natural lord if he breaks the treaty to which he and they 
have set their hands." A device essentially the same had been used 

* Cf. the Treaty of 1201 between John and Philip. Howden, iv. 175. So also 
die Treaty of Falaise. 
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by John in the charters which he exacted from the barons de 
fidelitate,^ and it had been the normal guarantee of conventions 
between EngUsh parties for three generations.* There was thus 
no formal scheme of administrative control embodied in the 
Charter, but there is this advance, that, for the first time, the crown 
is forced to sacrifice its servants to administrative expediency. 

John is to remove from office all the adherents of Gerard d’Athies 
and certain other foreigners ^ and to confine his choice of justiciars, 
constables, sheriffs, and bailiffs to such as know the law and are 
willing to observe it."* There had never before been any tendency 
to turn the tables on the king and claim to determine the custody 
of his castles,® but from this time onwards the control of castles 
and counties becomes a matter of pofirics, and throughout the 
reign of Henry III every change in the political balance will be 
reflected in a change of constables and sheriffs. 

The Great Charter offers Utde to reward the historian in search General 
of “constitutional precedents”. Perhaps the assizing of the aids 
and the design for commune consilium might be accepted as such. It 
was, indeed, essentially what the king called it, “a peace between 
us and our barons”; it stood, perhaps, for no very deep stirring of 
the nation, and if John had Hved another twenty years it might 
almost have come to be forgotten. The political events which 
surrounded it and every clause of its Articles bear a feudal colour, 
though it is that of Henry’s tamed and legalized feudaUsm.® The 
rising was not rebellion — though the barons asserted that the king 
had rebelled against them’ — it was preceded by diffidation,® 
carried through in legitimate warfare,’ closed with a peace, “so 

1 Rotuli de oblatis, 15 John, p. 494. Twenty knights of the constable of 
Chester swear si predictus Johannes a servido Domini Regis recesserit . . . ipsi cum 
omnibus tenementis suis ad Dominum Regem se divertent. 

2 Cf. the charter of Treaty between Stephen and Henry of Anjou. Rymer, 

Foedera, i. 3. ® Magna Carta, 50. 4 Ibid. 45. 

5 In August 1215 castellans were being appointed de communi consilio (Lettets 
Patent, 17 John, p. 181). The barons were also seizing the shrievalties (Coventry, 

224). 

® Those clauses touching the villein and the merchant may be sufficiently 
explained by the profit these classes brought to the land-owner. The crown was 
equally jealous in protecting the Jews, but not from Zionist principle. 

^ Perjurus et baronibus rehelUs. Wendover, ii. 117. 

* Regem diffiduciantes . . . et hominia sua reddentes. Coventry, p. 219. 

9 Guerra mota inter Dominum Regem Johannem , . . et barones Anglie is the 
normal formula of the rolls. 
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that we have taken again our barons’ homages”.' The text itself 
is a medley of recognition, assize, and feudal conventio. Its ultimate 
sanction is the impUed feudal contract and its immediate safeguards 
the jidejussores of feudal treaties and the diffidatio. Yet, taken 
together, the events of 1215-16, the Great Charter, and the death 
of John, constitute one of the crucial episodes of EngHsh history. 

The legal changes of Henry II have come to stand to us for a 
great reform, a common law, and the general safeguard of in- 
dividual right. So, no doubt, the great lawyer intended them to be, 
but they might have turned into something very different. When 
it became true that no claim for free tenement could be initiated 
without the king’s writ, and this was established when Glanvill’s 
book was written, a profound revolution had been completed. 
Since the beginning of her history— though decreasingly so 
during the Norman reigns — the law of England had been put into 
motion by the self-directed machinery of moot jurisdictions which 
were in effect autonomous legal repubHcs. The oath of a plaintiff 
of sound lawful standing was of itself sufficient to throw open to 
him the court of shire or hundred, to bring his antagonist into 
court, and to command judgment of his cause. No change could 
affect the fibre of Hfe more deeply than one which destroyed this 
open access to law and denied the courts to those from whom the 
king’s writ was withheld. Henceforth the civil rights of any 
Enghshman were at the discretion of a power other than that of 
himself and his neighboun. Henry II was, in fact, probably the 
first king of whom even an unjustified accusation of denying or 
delaying justice could have had any real meaning. 

The Between 1 154 and 1216 the system by which the king accorded 

smaity judgment to his subjects if he so willed was itself upon trial. This 
was the first great test of the responsibihty of the crown, for such 
a power could be exercised with various effect. If the belief that 
almost all men of learning held— that the king was trustee for the 
law which must itself determine hb actions — ^were to become fact, 
then the king’s will must be an impersonal force, activating pro- 
cedure automatically, having issue, often by deputy, in impartial 
judgment. The personal will of the king must become a fiction, 
whUe the authority of the crown through its writs remained the 

I Letters Patent, 17 John, p. 143: Fima pax facta est pet Dei gratiam inter nos 
et barones nostros . . . ita quod corum homagia eodem die ibidem cepimus. 
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most formidable guarantee of legality. The whole tide of thought 
of the early thirteenth century, with its desire to bring political 
expediency to the test of moral law,’ was in favour of the triumph 
of reasoned order in jurisprudence, but in those very years it was 
exposed to an assault by men of action who put reason of state 
before individual right, and would make the king the master and 
not the servant of law. This was the threat to which English law 
was perhaps occasionally exposed under Henry II, and which 
materialized as a general attack upon the great units of property 
under John. In his last year most of the strongest feudatories 
were at his mercy, and, had his reign continued, the whole basis 
of common law might have been subverted. Exacted by magnates, 
the liberties of 1215 were appropriated by a commonalty of free 
men. In 1219, when the judgment and assize of the county of 
Lincoln in favour of Gilbert de Gant had been traversed by the 
Marshal’s writ, the full county court appealed to the libertas concessa 
etjurata, and made a great baron’s cause that of the community 
of the realm — cum eo et pro eo acclamante, immo pro se ipsis, et pro 
communi totius regni.^ 

To contemporaries, therefore, the “liberties of free men” were The 
those of the community at large. To say in retrospect that they fireman 
and the community they protected were alike of the feudal order 
is almost meaningless. If by the accusation of feudal interest 
the individuaUst spirit of 1173 is meant, that had been dead for 
forty years as an effective force, though echoes of it recur for a 
couple of centuries; if the ordered, writ-controlled feudaUsm of 
Henry II, it was precisely a restoration of feudalism that was 
needed, for his reign had made tenurial right part of a common law 
of the realm. The two seem in that day identical. There is and 
can be no claim to speak for the magnates alone. Relations are too 
closely interwoven, the man of great tenure in one county is too 
often the small tenant of another, to make anything short of a 
general defence of the law of free tenures possible. In a society in 
which the greatest earl was at once lord of himdreds, subject in 
royal and private hundreds, tenant by barony, knight service, 
seqeanty, socage, fee-farm, and term of yean, the concept of the 
liber homo, standing for all tenures — other than the precarious right 

‘ F. M. Powicke, Stephen Langton, p. 90. 
a Royal Letters of Henry III (ed. Shirley), i. 20. 
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of villeinage — can be nothing short of the type of the community. 
The Without any sense of incongruity, therefore, the magnates use the 
roi^ttna terms of political community which are at this very time making 
Charter common speech. They speak of communa totius 

Angliae, commune consilium regni. But their understanding of 
politics is still not that of the state but of the fee. For them the 
regnum is primarily the dominium of the king over his immediate 
tenants. The mesne tenures remain in the background, taking their 
place through the derived right of the tenures in capite. Upon the 
fringes of the feudal order are persons and tenures — burgesses and 
sokemen of varying degrees of independence — ^whose place in the 
communa they would find it difficult either to define or deny. 
Villeins, who have no land in fee, or landless freemen, are beyond 
their view, wliich is essentially one of a community of tenures. It 
is a political idea which needs to be clarified and translated into 
the terms of the state; yet, imperfectly detached from notions of 
tenure as it is, this baronial conception of communitas, and the sense 
of their own quality as its natural representative, inspires the 
baronage to act as a national opposition in the thirteenth century, 
and is an important phase in the growth of constitutional theory. 
For the first time, and imperfectly, it is asserted in the Great 
Charter. 

To the edge of such community the country had been brought 
by sixty years of Angevin rule. The federalism of the past, federal- 
ism of races and laws under the Saxons, of feudal estates under the 
Normans, was now reconciled under the growing predominance 
of the crown. Law was one in essentials throughout the kingdom, 
and the dependence of judgment upon the king’s vrat had turned 
folkright into king’s law. A legal community of the realm was 
now a realized fact, and a political community could not be far in 
the future. The national fibre had, moreover, been strong enough 
to impose its virtue upon the government. Thirteenth-century 
administration derived most of its efficacy from inquest, and there- 
fore rested upon the integrity and independence of the legal 
communities of the shires. In this it inherited the spirit of the 
English past. Under John, working through the magnates, this 
spirit had set final limits beyond which the crown might not 
depart from tradition, and it may be thought that what was best 
in both regimes had survived the strength of Saxon provincial 
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communities, and the administrative eflSciency of the foreign 
crown. Because this balance of the two traditions had been 
achieved, and would not be substantially changed in the future, 
the death of John closed a stage in English history. For the future, 
the struggle for civil right being won, the concern of the nation 
is to be the imposition of poUtical control upon the crown, and 
the battle shifts from the ground of law to that of the constitution. 


The death of John on October 19, 1216, destroyed his tyranny The new 
at the moment when it seemed to be becoming secure, and the 
balance reverted to that baronial interpretation of the regime 
which had prevailed in the movement against Longchamps and, 
more crudely, in that of the Charter. As was usual in these recur- 
rent reversals, the form of the executive was not challenged, and 
the majority of John’s ofhcials were retained. WiUiam Marshal 
replaced or afforced Hubert de Burgh as justiciar in the crisis of 
the king’s death,* but resigned almost immediately. Hubert, 
Richard Marsh the chancellor, the chamberlain Geoffrey NeviU, 
continued in office, as did the justiciar of Ireland, and many of the 
sheriffs. The government was, in fact, John’s, but with a poficy 
which differed from that of the opposition only in being more 
moderate. The minority of the king drove the magnates to the 
partial precedent of 1191, and on or before November 20* the 
marshal was bearing the title Rector Regis et Regni. Unlike the 
Supreme Rectorship of John, his office was a real one. There was 
no regent judiciary to dispute his power, and until his death in 
1219 writs ran imder his private seal and over the witness Teste 
Comite? 

A great council at Bristol firom November 13 to 20 founded 
the new reign. There homage was sworn, the king was crowned, 
the Charters reiterated, and the Marshal assumed the rectorship. 

The caution of the guiding magnates, and perhaps the policy of 

* Letters Close, i Henry III, p. 293 (Nov. 13): Teste Comite Willelmo Mares- 
callo Justiciario AngUe apua BristolUum. 

* Loc. cit. 

3 Quia nondum hahtimus sigillum has litteras sigillo dilecti et fidelis Comitis 
Wilklmi MarescalU rectoris nostri et regni nostrifecimus sigillari. Ibid. p. 293. The 
influence of the legates was constant and at certain times crucial, but since they 
acted by Apostolic authority their action was not directly constitutional. 
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the legate, took care that the right of Henry should in no way be 
tarnished by the recent challenge to his father’s. An affirmation of 
the Charter was essential from every point of view, but it was to 
be detached from the events of 1215, and to appear as a spon- 
taneous act of the new reign and its coimsellors. “Our late Lord 
and Father being happily passed from the light of our day, and his 
soul gathered to the elect ... we have heard how indignation arose 
between the said lord our Father and certain of the nobles of our 
realm, whether with good cause or none we know not . . . where- 
fore, according to every man his right . . . and abating in our 
realm ah evil customs ... we will to restore the good days of our 
forefathers.”* The new charter of hberties issued from Bristol 
three weeks after the king’s death, immediately after the corona- 
tion, and as a response to the homage of the heges. It was sub- 
stantially the same as that of 1215. Clauses Twelve and Fourteen 
of the former, calling for the assent of commune consilium to aids 
and scutages, and defining common counsel as the assembly of all 
tenants-in-chief, were omitted zsgraviaet duhitabilia, and with them 
the clause which hmited the aids of mesne tenants to the three 
customary occasions.^ Half the baronage was in homage to Louis 
of France, and likely to remain so, and the counsellors of the 
minority could not make supply contmgent upon the remote 
possibility of a commune consilium regni as defined in 1215. Perhaps 
the provision of the reissue of 1217, that scutage should be taken 
as it was in the time of King Henry II, expressed the general 
intention to get the consent of the curia without attempting to 
define its composition. 

A minority was, indeed, calculated to prolong the Henrician 
transition phase of government by a developed executive in ill- 
determined relation to an acknowledged tenurial right of counsel, 
and in November 1216 the barons were well placed to hold their 
own. Lands and custodies were left as they were held before the 
war, and, though it was agreed that no binding alienations of royal 
lands should be made until Henry’s majority,^ many great men were 

1 Stubbs, Select Charters, p. 333. 

* The magnates were, in fact, authorized to take aids from their tenants for 
very varied purposes. Letters Close, i Hen. Ill, pp. 319, 330. 

3 Ibid. 4 Hen. Ill, p. 437: communi omnium magnatum nostrorum consilio pro- 
visum esset tie (juid sighlo nostro firmum fieret usque ad etatem nostram. 
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bought with grants of castles or counties in ward.* Territorially 
the magnates were stronger than at any time since 1154,^ and the 
government dealt more loosely with nobles and officials than was 
the habit of the Angevin kings.^ William Marshall, and, in the early 
years of his predominance, Hubert de Burgh, ruled with a 
varying group of officials and barons, sometimes small, sometimes 
large, occasionally swelling to commune consiliumy and apparently 
determined only by the nature of the business in hand. There was 
no defined consilium regiSy but the function of counsel inherent in 
baronage was called upon as it was needed. The witness to letters 
and writs gives us our only hint of the composition of the council, 
and they record only such names as were needed to warrant the 
chancellor in affixing the great seal. But over long periods we find 
letters close and patent going out teste Comite coram Episcopis 
Londoniense et WintoniensCy or teste Huberto coram Episcopis Bath-- 
oniense et Sarisberiensey^ and we may infer that such small groups of 
magnates, working with the necessary clerical and official advice, 
were the consilium regis by which daily administration was being 
done.® Greater occasions attracted and made advisable greater 
counsel and special advisers. A summons to the prince of Con- 
naught in 1226 was witnessed by two bishops, the justiciar, the 
earl of Gloucester, Richard of Argentien, Hugh Mortimer, the 
steward Geoffrey de Crowcombe, five curiales of no special note, 
the archbishop of Dublin, Roger Waspail the seneschal of Ulster, 
and three Irish tenants, Geoffrey de Costentin, Nicholas of Verdun, 
and Walter de Riddleford.^ Aids, scutages, hidages, carucages — 

1 Aumale received Rockingham and Sauvey in December 1216 (Letters 
Patent, i Hen. Ill, p. 13), and Salisbury Sherborne castle and the county of 
Somerset in March 1217 {ibid. p. 38). In certain cases, as with Ferrars, Walter 
de Lacy, Brian de Insula, and Reginald de Braiosc, the castles were to be retained 
until the end of the king’s fourteenth year. 

2 The fact that Wifliam Marshall the younger held Marlborough and 
Ludgershall was a strong motive for giving him the king’s sister as wife. 
Royal Letters of Henry III (ed. Shirley), i. 244. Fawkes was accused of making 
a large fortune from his counties. Ibid. i. 313. 

3 Ibid. vol. i. pp. 19, 47 » 7 L 73 * ^ During the years 1224-5-6. 

5 A small council of this kind grants Lechlade to Fawkes de Breautd per ipsum 
Marescallum et consilium domini Eboraci Archiepiscopi et Episcoporum Wintonensis, 
Dunholmensisy Willemi Briwere. Letters Close, 2 Hen. Ill, p. 371. 

6 Letters Patent, 10 Hen. Ill, p. 48. Llewellyn was accorded a day of trial de 
consilio venerabilium patrum Cantuariensis Archiepiscopi y Episcopi HerefordensiSy 
Huberti de Burgo Justicarii nostri et baronum nostrorum Marchie. Ibid. 4 Hen. Ill, 
p- 434 - 
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imperfectly distinguished from aids — ^were faithfully demanded 
from the commune concilium^ in spite of the dropping from the 
Charter of the obUgation to do so.^ In 1230, when both the king 
and the justiciar left the country, the regency of the chancellor 
and Segrave, the sealing of the various classes of writs, and the 
custody of the seals, were determined de communi consilio^ Here, 
as at Bristol in 1216, the refounding or recasting of the govern- 
ment was matter for the whole body of the feudatories. 


Codpera- The minority is the last series of during years which the crown 

tion of ^ baronage act together uncritically upon the old feudal 

baronage assumptions, largely unconscious of divergent interests. Many 
factors made it possible for them to do so, the prestige of the 
Marshal, the Apostolic overlordship transcending local rights and 
ambitions, the childhood of the king. On the whole, the clauses of 
the Charter in which the magnates had thought specially for them- 
selves were adhered to. The custody of many of the royal castles 
was in their hands and gave them a kind of inviolability, ^ rehefs 
were kept rigidly to the low sums determined in 1215,^ there was 
no conspicuous abuse of wardship and marriage, and, though the 
barons were usually content to submit their causes to assize, they 
could on occasion demand judgment of their peers.^ But, as 
Henry grows towards manhood, signs of strain begin to appear, 
and it is seen that the thirteenth century will have to deal with con- 

1 Letters Close, 4 Hen. Ill, p. 437: concessermt nohis sui gratia communiter 
omnes magnates et fideles totius regni nostri donum, 

2 Letters Patent, 14 Hen. Ill, p. 339: de communi consilio comitum et haronum et 
omnium fidelium nostrorum qui nobiscum aderant apud Portesmue ante transfretationem 
nostram, 

3 Fawkes de Breaute, who held six of them, said that if the EngUsh barons 
wanted to try his strength, “he would give them such a war as all England 
could not hold”. 

4 Letters Close, 4 Hen. Ill, p. 438, The carl of Warwick, ^Cioo. For a Hst of 
knight’s reliefs at loos. the fee cf. Letters Patent, a Hen. Ill, p. 173. 

5 Letters Patent, 10 Hen. Ill, p. 82. The young king is made to grant that 
dominus rex . . .faciet habere dicto Comiti Marescallo udicium parium suorum de , , , 
jure et saisina as to his right in Cacrleon. The right of amercement by peers is 
preserved in the instructions to justices. Letters Close, 3 Hen. Ill, p. 383. Barons 
to be amerced coram consilio nostro. Refusal of judgment by his peers was one 
pretext for Richard Marshal’s revolt in 1233. Cf. Matthew Paris, Chronica 
Majora, sub anno. 
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sdtutional problems altogether different from those of the past. Namwit^ 
Like other “national” governments, that of Henry’s minority 
owed much of its strength to a few individuals who were thought pjthe 
to be strong and of wide sympathies, and to its adoption of ngovem^ 
middle course in pohtics. As time went on, it began to lose its 
inclusive character. In the summer of 1217 it had rejected the 
demand that the earl of Chester should be associated with the 
marshal as rector ‘ ; in May 1219 the marshal died, and Pierre des 
Roches, linked in the popular mind with John’s misrule, was given 
the guardiansliip of the king; in 1221 Langton induced Honorius 
to recall Pandulf from his legation. So it happened that at the very 
time when the government was announcing the end of the 
troubled years and celebrating it by the second coronation of the 
king in May 1220, the circle of its supporters was becoming 
dangerously narrowed and division was beginning among its 
leaders. 


Nevertheless, this was the moment chosen to initiate a new Hubert de 
pohcy which came to appear more and more that of the justiciar, 
and which ended in opening again that gulf between the more^ow^*” 
independent of the baronage and the crown which the com- 
promise of 1216 had closed. The minority satisfied the extremists 
because their hold upon the custodies made them secure in the 
provinces. In the autumn of i2i9Wilham of Aumale incurred 
excommunication for defying the edict against the holding of 
tournaments, and subsequendy refused to surrender the castles of 
Rockingham and Sauvey.^ Perhaps as a consequence of this, the 
coronation was made the justification for an attempted resumption. 

The Pope wrote ordering ecclesiastical and other magnates to 
return the royal castles to the king,^ and on Augi^t 9, 1220, there 
appeared the writ for the first general enquiry quo warranto in 
Enghsh history. All those who held royal demesne were ordered 
to prove their warrant for doing so at the Michaelmas Exchequer.'* 

The adventure was not carried through. The reduction of Aumale 
cost the country a scutage and a campaign, and there is no sign 


1 Royal Letters of Henry III (ed. Shirley), i. 532. Later the Pope considered the 
failure to secure the full cooperation of Ranulf Blundevill as a danger to the 
regime. Cf. Ibid. i. 225. 

2 Letters Close, 4 Hen. Ill, p. 434. 

3 Royal Letters of Henry III (ed. Shirley), i. 535. 

4 Letters Close, 4 Hen. Ill, p. 437. 
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that the quo warranto returns were acted upon, or, in fact, made. 
But the episode was significant. Hubert was turning against the 
less responsible feudatories, and henceforth his government could 
no longer claim to be that to which they had acceded in 1216. The 
policy of resumption was pursued, but cautiously. In November 
1221 Corfe was recovered fiom Peter de Mauley,* and Bolsover 
and the Peak from earl Ferrars^ in the summer of 1222. The carl 
left the council in anger, and the earl of Chester, hitherto one of 
the crown’s principal supporters, protested to the verge of rebel- 
lion, but once more unity was outwardly maintained. It was 
broken finally when in 1223 the Pope declared Henry of age and 
Hubert carried through a wholesale resumption at the expense of 
Fawkes de Breaute and the earl of Chester.^ 

Move It is evident that Hubert’s action was made possible by divisions 

^iudatories growing for some time within the ranks of the 

magnates. Fawkes attributed his disgrace to the treachery of the 
English barons^ and as early as 1221 he had attracted the enmity of 
the Courtneys and the younger William Briwere in the West, and 
knew that the king’s uncle Salisbury was behind their hostility.^ 
At that time he was so sure of Hubert’s friendship that he begged 
him not to judge them too hastily out of favour to himself. But a 
year later he had quarrelled with the young earl Marshal,^ and the 
earl was already betrothed to the king’s sister. In 1224 Shrewsbury ^ 
and Pembroke^ urged the case against him in concert.’ Thus, the 
crisis of 1223 presented itself to contemporaries not as a turn away 

* Letters Patent, 6 Hen. Ill, p. 321. 

2 Ibid. 6 Hen. Ill, p. 335. Fcrrar’: pstodies of Bolsover and^tbn 
terminated with the coninj^li'^f the'^i^s 
agreement of i Hen. Ill, p. i. ^ \ ^ A 

to Chester, the motive for deprivmg him 1 ^ 1 on the north-west 

Midlands was probably his intervention to defend Lie ^ellyn from the royal 
expedition of 1223. 

4 Royal Letters of Henry III (ed. Shirley), vol. i. pp. 221-222. 

5 Ibid, vol. i. p. 172. ^ Ibid. vol. i. p. 175 * 

7 Ibid. vol. i. p. 221. ® Ibid. vol. i p. 222. 

’ Fawkes submitted, as did Chester and others, to the deprivation of his 
castles and sheriffdoms in Januaiy 1224, but was involved in a number of 
private actions for redress, some 01 them fomented by Salisbury and Pembroke, 
and was finally ruined by his brothcr^s violence against Henry of Braybrook, 
one of the justices who had presided in his cause. He was proclaimed inimicus 
manifestus regis on July ii, and soon after left the kingdom. 
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from the baronage, but as the ruin of a faction.^ Though Chester 
and Llewellyn^ favoured Fawkes and resisted the redistribution of 
power — civil war was only narrowly avoided at the Christmas 
council of Northampton^ — a substantial body of nobles stood by 
Hubert and made his action possible. Nevertheless, in historical 
perspective, the proclamation of Henry’s majority, accompanied 
by acts which bear every mark of a conscious shifting of the 
centre of power, may be taken as the beginning of a new phase of 
monarchical government. The redistribution of the custodies was 
so managed as to restore the provincial authority which had 
passed from the bureaucracy in 1216.^ The earl of Chester lost the 
castles of Shrewsbury, Bridgnorth, and Lancaster, with the 
custody of the counties of Stafford, Shropshire, and Lancaster; 

Fawkes surrendered eight castles and the county of Oxford; 
Engelard de Cigogne, Windsor and Odiham; Pierre des Roches, 
Winchester, Porchester, and the county of Hampshire. In all, about 
thirty castles changed hands,^ and were entrusted for the most 
part to the king’s stewards and knights, men who drew tlieit Resump^ 
Hveries from the Chamber, and most of whom had seen service 
under John and been moderately endowed from the forfeitures 
of 1215.^ In addition, the practice of entrusting the counties as 
custodies at will, and not at farm, was adopted, so that the sheriffs 

1 It is noteworthy that the earl of Salisbury had confirmed to him the 
custodies granted him by John, and was allowed to dispose of them in his will 
(Letters Patent, 10 Hen. Ill, p. 12), and that William Marshal was made justiciar 
of Ireland {ibid, 8 Hen. Ill, p. 437). In Rome it was feared that the barons as a 
whole would be moved to rebellion. Royal Letters of Henry III (ed. Shirley), 
i. 240. 

2 Cf. Llewellyn’s bold and dignified explanation of his defence of Fawkes 
{ibid. i. 229), and the Earl of Chester s {ibid. i. 233). 

3 Ibid. vol. i. p. 225. A fragmentary safe-conduct suggests that Gloucester, 

Aumale, the constable of Chester, Brian de Insula, Robert de Vipont, and 
Engelard de Cigogn6 were involved (Letters Patent, 8 Hen. Ill, p. 481), 
and this is roughly the Ust given by Matthew Paris {Chronica Majora, sub 
anno 1224). 

4 Matthew Paris (Stubbs, Select Charters, 322), says that the Pope s letter 
empowered Henry to govern thenceforth cum suorum domesticorum consilio and 
that the barons protested. 

5 Letters Patent, 8 Hen. Ill, pp. 417-420, 427, 429. 

6 Hugh Despenser (Letters Close, 2 Hen. Ill, p. 345; ^ Hen. Ill, p. 494); 

John Russell {ibid. 17 John, p. 232; ibid. 2 Hen. Ill, p. 345) ; WilHam de Einesford, 
Senescallus Regis {ibid. 7 John, p. 43); Stephen Segrave {ibid. 2 Hen. Ill, p. 3^5); 

Robert Lupus {ibid. 9 Joim, p. 108; ibid. 9 Hen, III, p. 500); Wilham de Rugh^ 
don {ibid. 9 Hen. HI, p. 508); Walcran Teutonicus {ibid. i6 John p. 218; ibid. 
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henceforth returned every detail of their revenue, and the Ex- 
chequer might hold them to an itemized account. 

There was a strong clerical element in this government of 
Hubert. The bishops took a leading part in the recovery of the 
custodies,* and the suffragans of Canterbury came of their own 
free will to the siege of Bedford, and granted a special carucage 
from their demesne lands.^ From its inception, that is from the 
winter of 1223, to the beginning of 1226, the bishops of Bath and 
Salisbury — sometimes joined by the bishop of London and the 
inescapable William Briwere — are the usual witnesses to the 
justiciar's executive acts.^ The basis of the government is also 
narrower. The phrase per concilium regis^ coram concilio regis is 
markedly rarer than in the early years of the rei^n. In consequence 
the household executive, which had been so powerful under John, 
and of which we hear little at the beginning of the minority, 
wakes to a new activity. It is the Wardrobe^ which provides the 
king’s active officers: perhaps Henry’s childhood had developed 
his domestic staff at the expense of the more strictly clerical 
Chamber. A Roll of the Wardrobe is first mentioned in 1217, and 
after about 1219 the Chancery Rolls show it drawing upon the 
Exchequer for the king’s personal expenses. The crisis of 1223-4 
is reflected by the dismissal of its principal clerk, Peter des 
Rievaulx, son of the discredited bishop of Winchester, and 
almost immediately the office is thrust into the foreground as 
a principal department of state. Much more markedly than under 
John, the Wardrobe of the years 1224-7 becomes the receiving 
and spending department for a considerable proportion of the 
revenue. Under the new clerks, Walter de Brackley and Walter 
de ICirkham, the Wardrobe receipts spring from the ^2000 of 
1223 to fyooOy j(j88oo, and £6700 in the eighth, ninth, and tenth 
years. 

9 Hen. Ill, p. 511); Walter dc Fauconberg [ibid, 7 Hen. Ill, p. 561). T. F, Tout, 
Chapters in Administrative History^ i. 203 «. Richard of Argentien, Senescallus 
Regis; Tout, op, cit, i. 203 n,; Ralf fitz Nicholas, Senescallus Regis. Letters Patent, 
II Hen. Ill, p. 162. 

* About half were resigned into the hands of one or other of the bishops, 
to be transferred to their permanent custodians. 

* Letters Patent, 8 Hen. HI, p. 464, 

3 Close and Patent RoUs passim, 

4 T. F. Tout, Chapters in Administrative History ^ i. 190 et seq. 
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It is not difficult to see that this rise was due to a sharp change The 
of fiscal poUcy at the expense of the Exchequer. Under Peter, the 
Wardrobe had drawn upon the Treasury, which retained a virtual^^^ 
monopoly of receipts, or had received minor sums directly from 
sheriffs and debtors. Under Kirkham and Brackley the whole 
render of certain taxes was diverted. The bishops paid the clerical 
carucage of August 1224 into theWardrobe,* Fawkes* great fine of 
seven hundred marks was taken over by its clerks from the 
Temple, 2 and the chattels forfeited by his fellow-sufferers were 
received there without passing through the treasurer's hands. 
During the same period items of revenue which had been received 
in the Exchequer were transferred immediately en bloc to the 
Wardrobe, as was the tallage of the Jews of 1225.3 In addition, the 
principal tax of that year, the Fifteenth granted in February, was 
cut out entirely from the purview of the Exchequer, received by 
a special commissioner at Winchester,^ and committed to the 
bishops of Bath and Salisbury, Hubert’s confidants, by whom it 
was dehvered to the Temple, Wardrobe, the or the Treasury, or 
transmitted direct to the army in Gascony tlirough the hands of 
Walter de Kirkham or others as occasion demanded.^ Until the 
beginning of 1227, when it seems to have been exhausted, the 
crown was assured of a revenue^ independent of the Treasury and 
its forms and delays. It is at this time that a new fiscal office of 
Treasurer of the Chamber or Wardrobe appears.^ 

The effect of all this may not have struck contemporaries. It 
cannot be thought that Hubert intended to go back upon the 
compromise which had governed the most responsible part of his 
career. He continued to conform to the general lines of the settle- 
ment of 1216, and bought the aids of 1225 by a final recasting and 
reissue of the Charter, though it may be significant that it was 
issued spontanea et bona voluntate regis. Nevertheless, by ehminat- 
ing Fawkes and restricting earl Ranulf's hostile influence to his 

1 Letters Patent, 8 Hen. Ill, p. 473 et seq, 

i Ibid, p. 467. 3 Ibid, 9 Hen. IB, p. 513. 

4 William de Castellis, who sat from June 17 to July 20 and from September 
29 to November 21, 1225. Ibid, p. 541, and 10 Hen. Ill, p. 6. 

5 Letters Patent, 9 and 10 Hen. HI, passim, 

6 The fifteenth is said to have raised a sum of 87,000 marks: Stubbs, Constitu^ 
tional History, ii. 38. 

7 T. F. Tout, Chapters in Administrative History, i. 196. 
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own earldoms, the justiciar had enabled bureaucracy to resume 
that course of development which had been interrupted by John’^ 
dihaclcy and tliis time it was no longer crippled by being linked 
with an attack upon civil hberties. What Hubert restored Henry 
inherited, and his personal rule is an exaggerated outcome of the 
justiciar’s last eight years of government. 


Unpopu^ 
larity of 
Hubert 


Rise of 
Pierre des 
Roches 


Hubert’s fall in July 1232 may be ascribed to many reasons. 
The Angevin system was essentially monarchical, and intolerable 
when it lacked the grace of divine and seigneurial right. William 
des Longchamps, Hubert de Burgh, and Simon de Montfort were 
all hated because they carried an authority which was essential to 
government, but which the nobles would only endure in the king; 
and of necessity they strengthened their material power in a way 
which made the older feudatories more jealous still. As earl of 
Kent, lord of much of South Wales, holding profitable wardships 
and custodies, brother by marriage of the Scotch king, Hubert 
was growing as far beyond the ancient nobility in territorial power 
as he was below them in birth. Since the Angevin regime lacked 
the theory of a conventional crown,* these grand vizier ates were 
bound to appear intermittently, and were always disastrous to 
their holders. Inevitably, Hubert had made many enemies, among 
them the greatest of all, Ranulf Blundevill, semiper mihi molestusy 
and, towards the end, the young king, whose first military enter- 
prise he turned to lasting discredit. Indeed, the bungling of the 
French war of 1230, the defeats in Wales, and the confusion in 
the finances, go far to justify Henry’s desire for emancipation 
when at the age of twenty-five he had been twice crowned and 
twice proclaimed of age. 

The seizure of power by Pierre des Roches in the spring of 1232 
had, therefore, some practical excuse. It produced a measure of 
financial reform^ and satisfied the desire of all parties for the 
humiliation of the great justiciar. Peter, however, though he was 
perhaps the one man who had the standing and adroitness to 
unseat the government, had none of the quahties which were 


* The notion of an impersonal crown as a legal entity distinct from its wearer 
does not appear until the fourteenth century. 

* M. H. Mills, Transactions of the Royal Historical Society^ 4th series, x. 
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needed to govern the England of 1232. Deliberately, he displayed 
his belief that the baronage had not changed,* denounced com- 
promise, turned the coup d'itat against the magnates who had 
favoured it, and reverted to the methods of John to cow them into 
submission. The first sign of unrest called forth government 
reaction in the full spirit of the almost forgotten tyranny, and, 
after sixteen years of security of law, pledge by hostages^ and the 
hated charters of special fealty^ were revived, and mercenaries 
were brought in from Poitou and Brittany. Peter had clearly 
learned nothing of English politics since 1216. The barons of 1232 
were, however, no longer weak nor divided. Refusing to obey 
successive summonses to council, they demanded the dismissal of 
the Poitevins, and were joined by the clergy under Edmund Rich. 

The marshal, earl Richard of Pembroke, who had retired from 
the court and been proclaimed traitor, found general support, and 
the magnates raised the old cry of right of trial by peers. By April 
1234 his success agAinst Henry in the field brought the king to 
admit that he had been wrongly counselled and to dismiss the 
Poitevin ministers. The episode of the return of Pierre des Roches 
to power and his defeat brings together elements both of the past 
and of the future. The bishop, himself one of the most notable 
diplomats and soldiers of the last generation, had played his part 
in a violent and unscrupulous age, and the appearance of better 
times did not convince him. He assumed that sixteen years had His re- 
made no essential change, and that the barons would take advan-“^|^^T 
tage of any show of weakness, and could best be kept in hand by 
suspending their civil rights at the first sign of disobedience. He 
began, in short, at the point at which he had last laid down power. 
Outwardly, therefore, his short ministry is of the past, and is the 
last echo of John’s tyranny and the last threat to common right. 

It was met by a violent burst of opposition, in which church and 

1 Matthew Paris, Historia Minor, ii. 3S4- Q*od adhuc reliquias odii etguerrae, 
quas olim Angli contra regent Johannem . . . suscitahant, merito debet habere suspectas: 
the remnant of the former war and hatred which they had stirred up against 
King John in the past ought still to be guarded against. 

2 The barons of the March gave hostages at the Worcester council of 1233. 

Letters Close, 17 Hen. Ill, p. 312. 

3 From William Mauduit, John of Evreux, Matthew dc Meung, Richard 
Marshal. Earl Bigod, Thomas Grelley, Walter Clifford, Robert Musard, Henry 
of Erleigh, and Morgan of Caerleon: ibid. 320. These are enrolled between 
August 16 and 25, after the opposition of Richard Marshal and the Bassets. 

VOL. I 
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baronage united, and the threat of another suspension of the law 
after John’s model was laid for ever. 

But, reactionary in the weapons they chose to deal with the 
baronage, Pierre des Roches and his followers conducted their 
campaign within the court with a very different order of abiUty, 
and with results which were to be the model for Henry’s personal 
government in later days. There the problem was to rehabiHtate 
the authority of the king, and through him to gain power over 
the administration. Symptoms of Henry’s emergence from tute- 
Pierre des lage may be seen some years before the justiciar’s fall. When the 
Breton campaign of 1230 declined towards failure he had wished 
household *^0 throw the government into the hands of a legate, and Hubert 
barely succeeded in dissuading him.* On his return to England he 
broke with the custom of the minority, which for fourteen years 
had conducted all business of state under the personal seals of the 
Marshal and Hubert, and in November 1230 began to issue letters 
close imder the seal of Geoffrey de Crowcombe, his household 
steward.* In December he first used a private seal of his own. In 
1231, when Pierre des Roches, the victim of 1224, was allowed to 


The 

household 
against the 
great 
offices 


return, Hubert’s late clerk Ralf Brito was displaced from the 
Wardrobe, and the bishop’s son Pierre des Rievaulx became 
treasurer of the Chamber. By June 1232 the power of the execu- 
tive was sharply divided, the household being controlled by 
Hubert’s enemies, Geoffrey de Crowcombe as steward, and Peter 
des Rievaulx as treasurer, while the justiciarship, the Chancery, 
and the treasurership of the Exchequer remained to Hubert and 
his associates of the minority.* It now became evident that, in 
spite of its long abeyance, the king’s will was still formidable if he 
cotild be brought to assert it, and that the household had been so 
far developed as to make it a rival to the great offices, in that, even 
without displacing their holders, it could be used by adroit 
management to neutralize their functions. In Pierre des Roches, 


* Royal Letters of Henry HI (ed. Shirley), i. 379. 

* T. F. Tout, Chapters in Administrative History, i. 210 et seq. 

3 The principal magnates who were favourable to Pierre des Roches’ coup 
were probably those of whom a Letter Patent of 3rd September 1232 says that 
they were retained on urgent business about the king, i.e. the eark of Chester, 
Cornwall, Pembroke, Warenne, and Derby, and the constable of Chester. The 
marshal soon changed his views, but, according to Matthew Paris, the pre- 
dominance of the foreigners was not recognized as a grievance until Christmas 
1233. Letters Patent, 16 Hen. Ill, p. 498. 
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who knew the courts of the Pope and the Emperor, the justiciar of 
England had an enemy who had httle sense of the compromise 
upon which the minority rested, but who could meet him with a 
more subtle understanding of the intricacies of government than 
his own twenty years of administration had given him. Instead of 
attacking the apparent sources of his strength, his own justiciarship 
and the episcopal tenure of the Chancery and Treasury, the 
Poitevins seemed at first to strengthen them. As late as June 15, 
1232, Hubert was made justiciar of Ireland, and at almost the same 
time the bishop of Chichester was confirmed in the Chancery and 
the bishop of Carlisle in the Treasury, and all three grants were 
made by charter and for Hfe. Such charters could be issued upon the 
eve of revolution only because the charges winch they confirmed 
were already discounted in the plans of the opposition, and they 
were soon seen to be preUminary to the reduction of the great ofiices 
of state under the dictation of the newer ofiices of the household. 

There Pierre des Rievaubc was already supreme. On June 1 1 he 
had been made keeper of the king’s Wardrobe and Chamber, 
and treasurer of the household for Ufe, with power to remove any 
of its officials at will. On June 15 he became keeper of the king’s 
small seal, also for Ufe. Thus, for the first time the various branches 
of the household were coordinated into a whole under a single 
minister, while the consohdated ministry was removed firom the 
check of the Chancery by obtaining the freedom of its own seal. 
Captured and reconstituted by the opposition, the domestic 
ministry was now to estabhsh points of contact in the offices of 
state from which to destroy their initiative and secure their con- 
formity with household poUcy. The creation of a keepership of 
the small seal had already to a large degree neutraUzed the influence 
of the Chancery. The next to be dealt with was the justiciarship of 
Ireland. On July 28 Pierre des Rievaulx — ^now Treasurer and 
Chamberlain of Ireland — W 3 S empowered to associate a deputy 
with the justiciar in the receipt of the Irish Exchequer in the 
justiciar’s special prerogative of exacting the fines of the Irish 
tenants without royal precept, and in the taking of all assizes. For 
all these functions Peter’s deputy was to keep contra alios rotulos a 
separate roll.* Three months later a somewhat similar check was 

I Letters Patent, 16 Hen. Ill, p. 493. As was said in another connection, “to 
keep his roll in witness against” them. Cf. Tout, op. cit. i. 248. 
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placed upon the Treasury of England, still in the hands of Walter 
of Carhsle, by the intrusion of a clerk of Peter des Rievaulx 
residens ad Scaccarium regis loco suOy who shared with the treasurer 
and chamberlains a key to, and, presumably, the custody of the 
main treasure.^ With the substitution of Stephen Segrave for 
Hubert de Burgh, the justiciarship was reduced to its function as 
head of the judiciary, and ceased to be a serious poHtical factor. 
The design of subordinating the ministries of state to the Chamber 
is unmistakable. How far the spread of Peter’s authority over the 
provincial administration was part of the same poHcy of extending 
household government is doubtful. Though it had that effect for 
the moment, it was not maintained after the Poitevins’ position 
was estabhshed, but during the rest of 1232 Peter received almost 
every provincial custody, all the counties^ — except the few already 
granted for Hfe and those held by Stephen Segrave — a number of 
the casdes,^ the forests throughout England,^ the custody of aU 
wardships and escheats,^ of all sees to fall vacant in Ireland,^ of the 
vacant see of Canterbury.*^ In January 1233 the Treasury of the 
EngUsh Exchequer was added,® and all these were to be held for 
life. The ministry lasted barely two years, but its effect upon the 
structure of government was decisive, for on the fall of Pierre des 
Roches and Pierre des Rievaulx in April 1234, there was no going 
back upon the advance which their period of power had achieved. 
Henry’s personal rule was to be based upon the household. 


Pierre s 
ministry 
a turnings 
point 


Thus there ended that transition phase of constitutional growth, 
during which the powerful, intricate, and potentially tyrannous 
bureaucracy had sought to tread a middle course between the 
crown and the baronage, embodying itself in a group of magnate 
officers devoted to the system rather than to the king, and them- 
selves tenants by barony in lay and ecclesiastical right. Inevitably, 
it had left unsatisfied every party to the compromise, and it had 
failed in every major enterprise, but it had gained time for the 
nation to reflect. The issue between crown and baronage had been 
confused and delayed for eighteen years, and the new generation 


* Letters Close, 16 Hen. Ill, p. 118. 

2 Letters Patent, 16 Hen. Ill, pp. 486-489. 


3 Ibid. pp. 487-502. 


ibid. p. 489. 


5 Ibid. p. 491. 
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reopened it with more moderation and with a better knowledge 
of government. The year 1234 marked the reemergence of the king 
as head of the executive. We have seen the three great offices of the 
justiciar, the chancellor, and the treasurer in the main as defences of 
the minority against disruptive forces, and exposed at times to feudal 
opposition. Nevertheless, it was evident that Hubert’s government 
never departed from reasonable conformity with its foundation 
principles, and could always rely upon a sufficient though varying 
party among the barons. Indeed, as the minority was again and 
again prolonged, the great offices were beginning to be tinged 
with that feudal quaUty which overcame all ministries which were 
held for a long term of years. The strength of Hubert’s position 
lay partly in his earldom of Kent, his custodies of Gloucester and 
Gower, and the rest, and Nevill and Mauclerc had been bishops 
before they received the Chancery and Treasury. The Chancery 
was a charge from which the routine profits went to the chancellor, 
and from February 1227 Ralf NeviU had held by charter and for 
Hfe. In 1232 Hubert received the justiciarship of Ireland, Nevill, 
by a second grant, the Chancery, and Mauclerc the Treasury for 
hfe. Besides their natural resistance to the spirit of change inherent 
in personal government, it could not but be that such offices, held 
indefinitely, should form associations and habits of cooperation 
among the moderate baronage. Their procedure and traditions 
reflected the antiquities of tenure, and responded slowly to innova- The king 
tion. Already John could speak of the “law of the Exchequer”. 

Henry III therefore saw in these offices a perpetuation of his 
tutelage and an opportunity for imdue influence by the magnates. 

It was not in the manner of the thirteenth century to diminish the 
state of the crown by the suppression of such ministries, but 
abundant precedent existed for their reduction to a ceremonial 
function. Such a change was already happening in the stewardship 
of England, and from 1233 to 1241 the king kept the marshalship 
in his hand at the cost of a rebelHon.* In 1238 the Chancery was 
similarly attacked. Ralf Nevill could claim that he had been granted 
his office by the council of the realm,^ and was too strong to be 

* Letters Patent, 26 Hen. HI, p. 266. 

2 Matthew Paris, Chronica Major, sub anno 1223. Assensu totius regni, itaque non 
deponeretur ah ejus sigilli custodia nisi totius regni ordinante consensu et consilio. There 
may be some exaggeration in this. 
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removed, but the seal was taken from him, lodged in the Ward- 
robe, and entrusted to keepers from among the Wardrobe clerks. 
From that year until Nevill’s death in 1244 the chancellorship was 
a profitable tide divorced from the power of office, and from 
1244 the character of its holders changes in accordance with the 
poHcy of governing through the personal servants of the king. 
Reduction There are no more magnate chancellors for Ufe, but Wardrobe 
in rank of clerks, or knights of legd training, to whom the tide of chancellor 
Offiah accorded, but who are often, and perhaps better, 

characterized as portitores, custodes sigilU regis. At least intermittendy, 
the great seal,’ whose acts had become bound by precedent, was 
held out of Chancery by its keepers, removed from the knowledge 
of the Chancery clerks, and its acts recorded in the Wardrobe. At 
such times the king was reUeved of all constraint save such as the 
more elastic methods of his domestic clerks might impose. As a 
result, the privy seal^ almost passes out of record. The king had 
resumed what he, no doubt, regarded as his natural prerogative of 
authenticating with the seal of majesty.^ On going abroad in 1242 
he took the great seal with him, and would only accord the 
Henry Exchequer a speciaUzed form of his small seal to use in his absence, 
resumes and in 1253 the great seal was laid up in custody under the seals of 
^ great regency. No action could more clearly symboHze Henry’s 
seal refusal to accord any measure of initiative to the great depart- 
ments, and his intention himself to embody the reign.'* 

The two other offices of state did not present the same resistance 
as the Chancery. Both had yielded to the attack of the Poitevins, 
and with their fall were in the king’s hand. Hugh de PateshuU, one 
of the most active justices of the minority, was given the custody 
of the Treasury quamdiu regi placuerit, and in 1240 was succeeded 
from the treasury of the Wardrobe by WiUiam de Haverhill. 
Payments in which the king had a personal interest were trans- 
ferred from the Exchequer to the Wardrobe according as he was 

’ As to the seals and their importaice cf. T. F. Tout, Chapters in Administrative 
History, vol. i. ^ Cf. p. 217 supra. 

3 Of writs so authenticated the Chancery clerks knew nothing unless they 
subsequently received them to enrol. T. F. Tout, Chapters in Administrative 
History, i. 287. 

♦ The standing of the untitled custodians who held the great offices must not 
be underestimated. In 1244 William de Haverhill b described as non solum de 
magnatibus sed de majoribus regni. Letters Patent, 28 Hen. HI, 426, 
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in England or abroad,* and in his absence the small seal was used 
to authenticate the writs of the Exchequer. Since the formation 
of a regularized system of judicial benches the justiciarship had 
ceased to be more than an administrative presidency of the 
judicature. The appointment of Segrave had in itself been a sign 
that the office was to be emptied of political importance,^ as 
indeed it must be if the king’s majority were to be more than a 
fiction, and with his dismissal it was not revived. In facf, constitu- 
tional progress had outgrown it, and only the minority had given 
it a period of further usefulness. 

In contrast with its importance in Chancery, Henry’s Wardrobe Henry 
remained a household treasury, except in war-time, when it®*^ 
became more important than the Exchequer of London. On the 
fall of Pierre des Rievaulx, Walter Kirkham occupied the treasury 
of the Chamber, no doubt somewhat in the spirit of his patron 
Hubert de Burgh, and was associated with William de Haverhill, 
whom Professor Tout has called “the first holder of the office 
afterwards described as the controUership of the Wardrobe”.^ 
From 1236 to 1240 he was succeeded by an English Templar, 
Geoffrey, who had served his apprenticeship as almoner to the 
king, and who brought the financial abiHty of his order to the 
service of the state. In these circumstances we may regard the 
Wardrobe as having achieved a recognized and unobjectionable 
place in the constitution, in so far as it served a legitimate need as 
a private exchequer — its receipts and expenses remained level at 
about ^9000 a year — and as developing uncriticized by the 
natural growth of its own business. In the process of this growth 
it became the centre of secondary offices like itself, the queen’s 
Wardrobe, estabHshed on the king’s marriage in 1236, and the 
Wardrobe of the prince,^ which from time to time rendered their 
accounts either to the king’s Wardrobe or the Exchequer, and 
towards the middle of Henry’s reign it became evident that the 
endless process of subdivision was to be repeated within the king’s 
Wardrobe itself. The purchase of stores for the household, in- 

1 As were the pensions of his brothers of Lusignan. Letters Patent, 26 Hen. Ill, 
p. 309. 

2 After his fall Segrave maintained that he had never been in the inner circle 
of the counsellors as justiciar. Matthew Paris, Chronica Majora, sub anno 1234. 

3 T. F. Tout, Chapters in Administrative History, i. 244 et se^. 

4 Letters Patent, 43 Hen. Ill, p. 6. 
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volving knowledge of prices and qualities, storage, and transport 
which were aUen to the accountants’ training of the Wardrobe 
clerks, was beginning to find its appropriate organization and its 
separate officisds. From these outside activities of the Wardrobe, 
which first became systematized in the late ’thirties, the Great 
Wardrobe of the fourteenth century arose. 


Henryks 
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Such was the machinery of Henry’s curial government. Its very 
existence is something of a paradox, for he had no very strong will, 
and for long periods undertook no great enterprises of state. The 
instinct to withdraw the crown within an inner structure of 
domestic offices was, perhaps, that of a weak nature which feared 
the concurrence of the feudatories in open council. Administra- 
tively, it justified itself by results. Far from sharing the illegalism 
of his father’s reign, his was a time of security of right and of rapid 
development of process, during which, in the abeyance of the 
chancellorship, the number of available writs was multiplied 
many times and the courts took the final shape of their jurisdiction. 
The writing of Bracton’s treatise falls in the years immediately 
before the upheaval of 1258. There is Httle doubt that a judicious 
recognition of the curia of the barons as the ultimate sanction of 
government, and a more moderate exercise of the feudal pre- 
rogatives of the crown, would have freed Henry to exploit the 
administrative ability of his Chamber and Wardrobe uncriticized.^ 
But, though his positive contempt for his native vassals was less 
marked, Henry shared his father’s respect for foreign capacity. 
His papal overlord condemned English jealousy of foreigners,^ 
and as a cathoHc and the head of a royal clan which stretched 
from Poitou to north Italy, he himself never learned to reckon 
with insular feeling. DisincHned to make his own will decisive, 
he turned in times of difficulty to a papal legation, which was, 
perhaps, his ideal of security, to his mother’s sons and brothers- 
in-law of La Marche, and to his wife’s Provencal and Savoyard 
relatives. With this foreign leaning it was easy to make his retreat 
from the feudal curia appear as a derefiction of English kingship, 

* With the exception of Pierre des Rievaulx, who was dismissed from the 
Wardrobe, the barons accepted Henry’s existing ministers almost without 
exception in 1258. T. F. Tout, Chapters in Administrative History, i. 296. 

* Royal Letters of Henry III (cd. Shirley), i. 540. 
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and to give special bitterness to the hatred which was incurred 
by any medieval government which taxed and administered great 
estates of royal demesne. The anti-foreign cry had been raised 
against WiUiam des Longchamps, against John’s mercenaries, and 
Pierre des Roches. It was raised again when WiUiam, elect of 
Valence, came to England with the queen, and was found to have 
mastered the king’s confidence at the Northampton council of 
1236. Suspicion was maintained by Otto’s legation in 123 7, though 
WiUiam of Valence withdrew in 1238 in order not to compromise 
Henry with his subjects. In 1240 the king’s Wardrobe feU into the 
hands of Pierre d’Aigueblanche, WiUiam of Valence’s treasurer. 
The period of foreign control of the Wardrobe lasted until 1258,* 
but those who exercised it were able and apparently not un- 
popular, and the Chancery, Treasury, and Judiciary remained the 
preserve of EngHshmen. The real target of anti-foreign feeling 
was not the working clerk, but the nobles of Henry’s family who 
came to fiU the court and set the tone in council, who took their 
share of the wardships and custodies with the EngUsh, and whom 
the feudal confusion of lordship and wardship set to interfere in 
the fortunes of the greatest EngUsh famiUes. The migration of 
brothers and uncles began in 1241 with Peter of Savoy, the uncle 
of the queen, Bernard of Savoy, and, a Uttle later, Peter, son of 
the count of Geneva. Of the king’s half-brothers, sons of IsabeUa 
by Hugh of La Marche, Guy de Lusignan was in the king’s service 
in Gascony in 1242, and aU four, WiUiam, Guy, Geoffrey, and 
Aymer, settled in England in 1247. The charge of piUaging the 
wealth of England which was commonly made against the 
princes of Savoy and Lusignan is hardly confirmed by the records. 
They were active statesmen, who served the king at court and 
upon foreign missions, and Thomas of Savoy came to be essential 
to Henry’s continental system. Henry treated them as it was usual 
to treat important foreigners, and even EngUshmen, whose 
fideUty was desired, and settled yearly sums upon them, nominaUy 
secured by promised grants of land, but actuaUy issuing as pensions 
from the Wardrobe or the Exchequer.* Where lands were given 

1 Peter Chaceporc, 1241-54; Artaud de Saint Romain, 1255-7; Pierre des 
Rievaulx, 1257-8. 

2 Thomas of Savoy received 500 marks yearly (Letters Patent, 30 Hen. Ill, 
p. 489), WiUiam of Valence >^500 {ibid. 31 Hen. Ill, p. 509), Guy de Lusignan 
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they were usually an endowment from the escheats upon the 
foreigners’ first coming to court, and were not greatly increased 
in later years. Peter of Savoy, who was given custody of the 
earldom of Richmond, and William of Valence, whose wardship 
of the heiress Joan de Monchesni* led to his marriage and to the 
revival of the earldom of Pembroke in his favour, were the 
principal beneficiaries, and such grants hardly formed more than 
a suitable lodgment in the feudal hierarchy if Henry’s policy of 
grafting his French relations into the English feudal stock were to 
be carried through. Whether the anglicized aristocracy of the 
Normans would submit to a further indraft from the Continent, 
and that from the doubly alien families of the Languedoc, was 
another matter. 

Feudal It would, however, be unfair to ignore the element of policy in 

diplomacy Henry’s dealings with his relations; unfair both to the king and the 
opposition. Amid the growth of new institutions it is easy to 
forget that the king had lost none of the rights of a feudal lord. 
How careful of feudal convention Henry could be we may see in 
his formal diffidation of Richard Marshal in 1233* and of the 
Montfortians before Lewes,^ and in this relation, where his action 
was most personal, he appears, especially in his later years, as a 
persistent, though, perhaps, too ambitious manipulator of the 
domestic diplomacy of feudalism. From time to time in his long 
reign many of the great honours passed into his hands in wardship 
or escheat. Henry had been taught to study the example of the 
French crown^ in the use of the lord’s right of marriage to draw 
the counties of Namur and Ponthieu into dependence. Hubert dc 
Burgh applied the same policy in marrying the earl Marshal to 
the king’s sister, and when Henry grew older he used the mar- 
riage of his own children and of the princesses of Poitou and 
Savoy to extend the family tie over the principal English feudal 

300 marks {ibid. p. 502), Geoffrey dc Lusignan £$00 (ibid. 41 Hen. Ill, p. 406). 
When we consider that the practice of pensioning the Poitevin nobility reaches 
well back into the period of Hubert de Burgh (William TArchevcque was given 
' a pension of 100 marks in 1226: ibid, ii Hen. Ill, p. 102), that a good pension 
for a king’s clerk was 60 marks, and that Simon de Montfort allowed himself 
to receive a pension of 600 marks, these amounts do not seem excessive for the 
king’s brothers. i Letters Patent, 39 Hen. HI, p. 419. 

2 Wendover, h. 55. 3 Rishanger, De Beilis, p. 28. 

4 Royal Letters of Henry III (cd. Shirley), i. 246: considmnte ^tjatn mrnplnm 
quondam regis Franciae Philippi. 
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houses.** In individual cases these marriages were not always sue- Extinction 
cessful. Gloucester had his Poitevin marriage annulled, and the 
whole poHcy was arraigned in 1258.^ Nevertheless effective opposi-*^^^^^/^^ 
tion seems to have been delayed for many years by the friendship 
which Henry established with Richard de Clare during the latter’s 
minority, and by the accumulation of the earldoms of Leicester, 
Pembroke, and Richmond in the hands of his relations. These 
earls formed a compact royalist group in the ’fifties, and it was the 
quarrel within that group which gave back to the baronage its 
natural leaders and made the crisis of 1258 possible. Moreover, 

Henry pursued a steady policy of keeping the great escheated 
honours in his own hands, which, together with the disaster of 
Evesham and the extinction of a number of honours by inter- 
marriage or the failure of heirs, helped to bring about a social 
revolution. The baronage with which Edward had to deal was 
far less formidable in power and ambition than that of Henry’s 
early days. In 1216 the number of earldoms held by EngHshmen 
not of the court circle was twenty-three. In 1272 only Warwick, 
Elereford-Essex, Gloucester-Hertford, Norfolk, Lincoln, Surrey, 
and Huntingdon survived. Edward held Chester; Edmund 
Leicester, Derby, Lancaster, Aumale; Henry’s son-in-law. Count 
of Brittany, held Richmond; and Valence held Pembroke. 

The great line of feudal dynasties, Chester, Derby, Leicester, 
which had repeated its traditional opposition in 1173, 1215, and 
1264, had vanished, and how Httle weight remained in the sur- 
viving earldoms Edward’s treatment of the tenure of Bohun, 

Clare, and Bigod was to prove. Partly by good fortune, partly by 
the policy of a weak but consistent ruler persisting -through two 
generations, the thirteenth century saw the end of the great 

1 Volens omnes Regni sni nobiles degenerare. Matthew Paris, Chronica Majora^ 
sub anno 1252. Jolin, earl of Surrey, m. Alais de Lusignan; Robert, earl of Derby, 
m. Mary de Lusignan; Baldwin, earl of Devon, m. Margaret of Savoy; Edmund, 
earl of Lincoln, m. a daughter of the marquis of Saluzzo; John de Vesci, m. Mary 
de Lusignan; Gilbert, earl of Gloucester, m. Alais de Lusignan; Joan de Mon- 
chesni, w. WiUiam de Valence; Matilda de Lacy, m. Peter of Geneva. Murmur 
et indignatio per Regnum, ibid, sub anno 1247. The barons claimed that marriages 
of great feudatories in ward should be arranged in consultation with them. 

Ibia. sub anno 1238. 

2 A later John de Warenne complained that he had been forced to marry 
Joan de Bar when in ward to Edward vi et tnetu qui cadere poterant in constantem 
virum. Northern Registen (Rolls Series), p. 229. 
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territorial units of the Conquest. The fourteenth century liobiHty 
was to rise upon the impulse of the Hundred Years War, and was 
royalist and inspired by the nationaUstic ideals of the Round Table 
and the Garter. 


With the exception of the Gascon war of 1253-4, Henry carried 
through no single enterprise of moment. Upon the surface of 
events his will played feebly, straying from object to object, and 
withdrawing nervously before an opposition which became auto- 
matic as the belief in his unkingliness hardened. But, though he 
could never master any crisis or outface any opponent, he had an 
inner fixity of purpose which conformed to those currents of the 
time which were setting away from feudaHsm. To this half- 
reahzed drift of events the recurrent opposition of Henry’s reign 
Baronial was a reaction, and, as its direction revealed itself, so the policy 
opposition q( ^he barons, at first opportunist and individual, began to draw 
together and to clothe itself in constitutional form. In the begin- 
ning it was an opposition of distrust rather than of grievance, and 
for many years it exhausted itself in complaints of ill-advised and 
foreign guidance, and restless schemes for baronial counsel, which, 
lacking the cooperation of the crown, it had not the vitaUty to 
carry through. It was, indeed, the malaise of feudalism under the 
first king who placed no value upon the tenurial incident of 
counsel, and who yet offered no positive target of misgovemment. 
Baronage was being deprived of significance both as a territorial 
power and in the curia, for, as the writer of the Song of Lewes 
complained, rex vult sibi vivere. 

In weighing the motives of the baronial opposition we must 
remember to what forces the baron was exposed; the justices, the 
chancellor and his writs, the king and his rights of wardship and 
his demands for aid, the incidence of government upon their great 
franchises, rather than the general pHght of the country. A baron 
of the king is a dangerous man for a sheriff to handle.* Provincial 
maladministration may to some degree pass him by. The common 
law, the judiciary, the great offices, and the council will be the 

* So the county of Lancaster, having tried to levy a distress upon Montbegon 
of Hornby, refers the whole matter to the council cum ipse magnus homo erat et 
haro domini regis. 
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first consideration of the feudatories, for, much more than the 
shrievalty, each of these has maintained its hold upon that peerage 
of baronial immunities which is, in the eyes of the magnates, the 
communitas Angliae. But this central mass of the baronage fades into 
the classes above and below it. The substantial knight tenant, the 
baron with few fees, may feel liis interest to be with the mass of 
county freeholders. At the other end of the scale there is a tendency 
for a separate order of the earls to come into being. There is at 
times a desire to distinguish between the magnates, proceres, and 
the universitas baronum. De Montfort, with his stewardship, the 
residual claim of his sons to the throne, and liis Welsh aUiances, 
never worked easily with the universitas baronum, and Gloucester 
and Warenne also were involved from time to time in more 
exalted ties of poHcy. Thus there were always rifts in the opposi- 
tion, which tended to widen as soon as it had achieved success. 

Again, we must remember that opposition to personal monarchy Political 
was no longer entirely governed by the near view of practical theory of 
poUtics. Throughout western Europe these two generations were 
concerning themselves with the problems of law, authority, and 
counsel, setting the regale dominium against the regimen politicum. 
England was poor soil for poHtical definitions, but that sense of 
the responsibility of kingship which was diffused throughout 
Christian thought was here and there being intellectuaUzed and 
brought to a more definite application. Difficult to locafize or 
define, the same thought inspires the most diverse quarters. AHke 
for Bracton and the anonymous cleric of the Song of Lewes the 
king has his associates, almost his masters, in his council, and his 
native counsellors are the barons of his realm. ^ Less specifically, 
this was the doctrine of the Franciscans and of Grosseteste, and the 
leaders of revolt in two generations, Richard Marshal and Richard 
Seward, and again Simon de Montfort may have found inspiration 
in Grosseteste’s friendship and writings.^ More practically, the 

1 Bracton, De Legibus Angliae, ii. xvj. 3: Rex autem habet superiorem . . . item 
curiam suam, videlicet comites, barones, quia comites dicuntur quasi socii regis, et qui 
habet socium habet magistrum: Moreover the king has a superior in his court, i.e. 
his earls and barons, for by earls {comites) is meant companions of the king and 
he who has a colleague has a master (probably an interpolation, but an early 
one). 

2 Simon had read Grosseteste’s treatise De Principatu Regni et Tyrannidis in 
common with the third of this group of friends, Adam Marsh. C. L. Kingsford, 

The Song of Lewes, Introduction and Appendix. 
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king’s minority focussed attention upon the ministers and coun- 
sellors and upon the crown. The problem of the central will, its 
relation to the kingdom, its control by external forces, and the 
channels through which it made itself felt, in short the problem of 
sovereignty, must inevitably have forced itself upon the political 
leaders of England within measurable time, but the reign of a king 
whose acts were the reflection of a succession of advisers stronger 
than himself shortened the period of consideration and compelled 
an unnaturally quick solution, all the more so because from 1240 
onwards the counsel which influenced the king was principally 
that of foreigners. For this reason the conciliar schemes of 1244 
and 1258 have the violence of immaturity and revolution, though 
they are inspired by the oldest elements in English poUtical 
thought. 

The baron’s view as to their own constitutional status is a con- 
fusion of the ideas of two epochs slowly clearing as the reign goes 
on. First is a survival of the older conception of the feudal curia, 
that the king’s natural counsellors are his barons, that his principal 
officials should be barons, or at least such as the barons can 
associate with their order, and that what affects the generahty oris of 
great moment — magna negotia regni — should be decided in full 
curia of the magnates. According to this curial view of the reahn 
— curial or honorial because all institutions should draw their 
strength from the curia of the vassals and take their tone from the 
chivalrous and domestic ideals of the honour — the political 
function of the barons is exhausted in the service and counsel of 
the king, and the furthering of his ends, and the commune consilium 
is the king’s curia swollen to its full membersliip. Governed by 
this survival of an ideal feudahsm* which has been unreahzable 
for half a century, and inclined to revert to the simplified structure 
of the private honour as the norm of the state, the barons reject 
Longchamps as of base birth and substitute for him baronial 
justiciars in the king's name, grudgingly accept de Burgh as a 
magnate of new standing, and find it their first gravamen against 
Henry HI that he rules without a justiciar, chancellor, and treasurer 

> Hemy appealed to this kind of loyalty himself at times; Ecce Rex ... ex 
abrupto advenit . . . protestans quod eorum honor suusforet et e converse: he came in 
suddenly and protested that their honour and his were inseparable. Matthew 
Paris, Chronica Majora, sub anno 1244. 
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of baronial or prelatical rank, and takes counsel with foreigners. 
Secondly, supervening upon this older notion, and never perfectly 
extricated from it in Henry’s reign, is the more modem notion of 
the assembly of the barons as an institution of the community 
rather than of the crown, whose affinities are with the universitas 
regni or body of tenants in chief, for which it acts as representative, 
approaching the government from without, and “parleying” with 
the king and his council in meetings, which are coming to be called 
colloquia or parliamenta. In this phase — the two phases overrun each 
other — the breach in the curia is accepted. It is taken for granted 
that the baronage can associate themselves with the crown only 
by mastering it. They begin to claim a constitutional control in 
order to recall the king to his trust; the more enhghtened will say 
to his trust for the communitas AngliaCy those less so will think of it 
as a trust for the universitas of tenants in chief. We cannot, of 
course, interpret the parlemenz of the Provisions of Oxford as 
incorporating a developed estate of the realm. Nevertheless, thfe 
assembly of magnates, representative of a nation-wide if not a 
national constituency, summoned to meet the king and council 
pur treter des besoingnes le rei et del reaume^ is a necessary passage in the 
evolution of parHament, and a profound break with the curial and 
tenurial outlook of the past. 

The barrier to progress along this line was the belief of the Theprob-^ 
feudal order that counsel was an incident of tenure and that the 
assembly of the magnates was the king’s council par excellence, as 
it had been in the reign of John. ^ This view was flattered by the 
fact that Henry never really abandoned the practice of summoning 
the council of the whole baronage at intervals, nor tried to take 
aids without its consent. The notion of the commune consilium as a 
body of opposition was thus slow in forming. Conversely the 
magnates won with difficulty to the conception of a king’s council 
distinct from the commune consilium of the feudatories, and which 
should attend unremitcingly to the king’s business, and put itself 
under special vows of secrecy and integrity. Such an idea was 

I Cf. John’s use of magnates regni nostri and concilium nostrum as equivalent 
phrases. Letters Patent, 8 John, p. 72. The last instance before 1258 when the 
term curia regis was used of the assembly of magnates acting legislatively with 
the king is at the council of Merton in 1236, provisum est in curia domini regis , . * 
coram majore parti comitum et baronum angliae. Statutes of the Realm, i. i. 



288 FROM NORMAN CONQUEST TO REIGN OF HENRY III 

essentially opposed to the feudal strand of thought in the minds of 
both king and magnates, for feudatories who were admitted to a 
special council submitted themselves to a new kind of obligation 
and were required to bind their consciences to unfamiliar standards,* 
and to show a new kind of discretion. Homage and fealty bred 
feelings and loyalties of quite a different order. Thus, the barons 
were reluctant to detach themselves from their equals,^ and for 
the same reason the king rarely found suitable counsellors among 
his vassals, unless, like Wilham Marshal, Montfort, Warenne, or 
Salisbury, they owed him a family loyalty also. According to the 
papal view he was free to ignore tenurial qualification as soon as 
he came of age, and to govern cum consilio domesticomm,^ but 
Henry was hesitant as a doctrinaire and preferred to evade the 
issue by giving his foreign relations a titular footing in EngHsh 
feudahsm and using them together with his clerks and sufficient of 
the more compHant of the English barons to satisfy moderate 
opinion. Both sides, therefore, were slow to clear their minds as 
to what was the actual issue. It took many years for the baronial 
assembly to exchange the habits of a feudal curia for the persistent 
independence and mutual loyalty of political opposition. 

In so far as the barons had a consistent view, they continued to 
maintain that the commune concilium was the primary council of 
the realm, and to complain if great affairs of state were done with- 
out it. The king and his barons should be at one. They were 
aggrieved that the imperial marriage of 1236 and the Poitevin 
alliance of 1242 were carried through without their advice, and in 
123 7, when summoned only to grant an aid, they expressed their 
surprise that no magna negotia regni were put before them.^ They 
could not help reahziAg that the domestici and familiareSy who were 
always with the king, had to be reckoned with as a secondary 
council. They knew it bridged the intervals between the meetings 

1 The conflict between the two kinds of counsellor, and the failure of con- 
temporaries to understand it is well illustrated by the quarrel between Richard 
Percy and Gilbert Basset recorded by Matthew Paris, Chronica Majora^ 
sub anno 1237. 

2 Sine paribus suis tunc absentibus nullum voluerunt responsum dare: they would 
make no answer without those of their peers who were absent. Ibid, sub anno 

1255. 

3 Ibid, sub anno 1223. 

4 Ibid, sub anno 1237. Imperialia et alia ardua negotia. 
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of genetal councils, but they were jealous and affronted if it showed 
signs of becoming the primary council. The mind of the king 
must be fully open to his magnates * ; there was no more certain 
occasion of offence than for one of the permanent council to 
affect secrecy with the king in the presence of the barons; he might 
be reminded that they were the king’s intimates also and were not 
to be treated as outsiders.^ Henry, for his part, gave intermittent 
justification for the beUef that he was withdrawing himself from 
baronial counsel. Coming to London, the magnates often found 
themselves sdll without access to the king’s person and that 
familiarity of his court which vassals ought to enjoy. At times he 
removed from the Palace to the Tower when the colloquium of 
barons assembled at Westminster, and would only address them 
through one of his clerks^ as speaker.'^ Frequently they found the 
real identity of the court was not the king’s. They had been 
brought not to hear their natural lord but the elect of Valence as 
in 1236, or a Roman legate as in 1237. In reaction, they began to 
accept the breach in the traditional unity of the curia. Since he is 
not with them as in his council, they counsel with each other rather 
than with the king, withdraw and debate secretly,* and return 
with a common answer.^ Their solidarity becomes proof against 
bargaining. Individuals and groups learn to refuse to answer sine 
communi universitate.^ In 1244 a committee of twelve drawn from 
prelates, earls, and barons is empowered to answer for the whole. 
The constitutional problem is a difficult one. General assembUes 
cannot be multipHed indefinitely, and individual barons will not 
easily adapt themselves to the functions of familiares. If they do 
they become suspect themselves.® Nevertheless, it is this expedient 
which is tentatively adopted, and in 1237 a baronial wing is added 

1 Vestrum omnium, quasi jidelium et naiuralium hominum, consiliis se subdere: to 
be guided by the counsel of you all as of his natural lieges. Matthew Paris, 
Chronica Majora, sub anno 1237. 

2 Ibid, sub anno 1237. 

3 As through WilUam of Cailli in 1237. 

4 Quasi mediator inter Regem et regni magnates. Ibid, sub anno 1237. 

5 Secesserunt in locum seorsum secretiorem . . . inirent consilium: they went aside 
by themselves and held counsel. Loc. cit. 

6 Ibid, sub anno 1242: Magno inter eos tractatu praehabito . . . dederunt consilium: 
they offered counsel after preliminary discussion among themselves. 

7 Loc. cit. 

8 As did the earls of Lincoln and Leicester in 1237. Ibid, sub anno. 
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to the council. This was perhaps the first expHcit recognition of 
the permanent council as a separate entity, and Henry underlined 
its distinctive standing by exacting from Warenne, Ferran, and 
John fitz Geoffrey, the baronial nominees, an oath that they would 
refuse bribes and give impartial counsel. It was a declaration of 
policy. The oath of homage no longer qualified the greatest vassal 
to share the inner confidence of the king.' Henceforth there 
were two councils recognized as there had long been two in 
function, the one permanent, advisory, and executive, the other 
occasional, critical or revisory, increasingly obsessed by poUdcal 
grievance.* 

On the whole, this dualism in the curia seems to have conformed 
to Henry Ill’s views, and he emphasized it from the ’forties on- 
wards in a way which became increasingly distasteful to the 
barons. The king continued to summon the magnates, but not at 
regular intervals, and with the Hmited purpose of granting aids, 
or debating war-like enterprises for which the mihtary action of 
the barons would be necessary. Writs have survived summoning 
the magnates to advise on, or mentioning their agreement to, the 
Scotch expedition of 1244,’ the subsequent Welsh campaign,* and 
that of 1258,* and to solicit aid, as for Gascony in 1254,* when a 
campaign had already been begun, and there are, of course, other 
notices of such councils in the chronicles. Henry’s rule, indeed, 
was roughly according to the letter as opposed to the spirit of the 
Great Charter. He had no chance of getting an aid without the 
commune consilium, and, except for bargaining with individuals, 
did not try to evade it, and sometimes, though not always, he 
went further than the Charter demanded and asked the opmion 
of his magnates on the poHcy for which the aid was required. But 
further than this he would not go. Just as he withdrew the ad- 
ministration within the circle of the domestic ministers, so he 

• Apparently the first instance of a sworn council was in 1233. 

* Cf. the writ of 38 Hen. Ill when the king was in Gascony: vobis mandamus 

matenus sitis apud IVestomonasterium coram regina nostra et Ricardo comiti Cornubiae 
Jratre nostro et aliis de consilio nostro . . . audituri heneplacitum nostrum et voluntatem 
et cum praefato consilio nostro super predictis negociis tractaturi. Report on the Dignity 
of a Peer, iii, p. la. a Ibid. p. 9. 

4 Ibid. p. II. * Ibid. p. 17. 8 Ibid. p. 12. 

t E.g. to hear the claims of the Scotch king in 1237, to consider the war in 
Poitou in 1242, and in 1246-7 to find means of meeting the papal demands. 
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retained the general conduct of government, the allocation of 
the castles, counties, escheats, and wardships, the judiciary, the 
itinerant commissions, the sanctioning of writs, as the prerogative 
of himself and his famiHar coimcil.* In taking upon itself the 
discontents of its order, the general colloquium had, in Henry’s 
view disqualified itself from affording that favourable counsel 
which a lord might demand from his vassals.^ Upon the one side 
and the other, the breach in the feudal curia was becoming avowed. 

When once the end of the traditional union of crown and 
baronage in a joint feudal regime was realized a struggle to con- 
trol the king was inevitable. During the minority the magnates 
could still regard themselves as constituents of the government in 
right of their tenure in chief of the honour of England. They were 
satisfied by the old safeguard of a reaffirmation of the Charters. 
Progressively, as they were forced into the position of spectators 
and saw clerks and foreigners in the great charges of state, there 
grew in their minds the possibiHty of seizing upon the government 
and dominating it from without. A precedent for baronial control 
of the executive had already been set. Bishop Nevill could claim 
to have been given the chancellorship in communi consilio regni. 
By the ’forties the barons were becoming critical of the detail of 
government. In 1241 they secured the relegation of the customary 
revenue to trustees from the Temple and the Hospital.^ In 1242 
they refused an aid on the ground of previous grant, and questioned 
the method by which escheats were kept, emphasized the great 
exactions of the recent eyres and pleas of the Forest, and doubted 

1 The king’s claim to supremacy over the executive is very clearlv put in 
The Song of Lewes, ii, 492 et seq.: ‘it is no affair of the magnates to whom the 
king entrusts his counties and castles, or employs as his justiciars. He is deter- 
mined to have whom he will as chancellor and treasurer, to choose his 
ministers from any nationality, and to appoint and dismiss his ministers at his 
discretion. Every earl has this degree of control within his own honour, as, 
indeed, the king desires him to have it.” Cf. also Matthew Paris, Abbreviation 
291. 

2 As late as the Lincoln parliament of 1301 Edward I insisted that the mag- 
nates were bound by their oath (of homage) to offer no counsel and put forward 
no claim which might trench upon the jura corone: prelati, comites, barones, et 
ceteri magnates ,,,ad observandum et manutenendum jura regni et corone una nobiscum 
juramenti vinculo sint astricti: prelates, eark, barons, and other magnates are 
equally bound by oath with ourselves to observe and maintain the rights of 
realm and the crown. Report on the Dignity of a Peer^ iii. p. 121. 

3 Letters Patent, 25, Henry III, p. 249. 
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(position whether they had been properly collected and kept. They are 
sceptical of the king’s guarantee of the Charter, and they will not 
be placated by his offer to redress any grievance that individuals 
put forward. In short, they are at last disillusioned with the old 
safeguards. Reaffirmation of the Charters has come to be a form. 
The commune concilium is summoned to reflect the king’s intentions. 
At fint they are inclined to resort to old methods. Only obstinate 
insistence can restore reaUty to the feudal constitution. In 1244 
— again the authority is that of Matthew Paris* — they fulfilled 
the implied threat of 1242, and approached the king, not with 
individual complaints, but with a programme which was a practi- 
cal challenge to Henry’s whole view of the state. They would go 
back to the old ways. Four nominees of the barons were to follow 
the king, of whom two at least were to be in constant attendance. 
As with the barons who cooperated wdth Henry II in the work of 

Scheme of government, it is hard to say whether they were regarded as 
justiciars or counsellors. They were to combine executive and 
advisory functions, their title, if any, was that of conservators of 
the Charters, they were to sit with the king to give immediate 
remedy for legal wrongs, to deal with the king’s treasure according 
to their view and provision, and the chief justiciar and the chan- 
cellor were expected to be chosen from among them. 

The remedy for the assumed defects of the council, the elected 
conservatores, is, in fact, a reaction towards the less specialized con- 
stitution of the twelfth century. The rest of the scheme, since it 
deals with concrete abuses, is at least practical, and shows that the 
opposition have come to some understanding of Henry’s system 
and of their own disabiUties under it, by which the reaUty of power 
is escaping them. The target is now the personal government, and 
specifically the lapse of die great offices, particularly that of the 
chancellor, which is responsible for the impoverishment of the 
crown by the wasting of escheats and for a threat to the security 
of landright by the issue of writs against precedent and custom.* 

* Historians have neither accepted nor rgected Matthew’s account very con- 
fidently, but it bears some marks of being a contemporary draft or memor- 
andum, and the confusion of fimedons suggests inexperience. Strong reasons 
have been advanced for associating it with the crisis of 1237-38. N. Denholm- 
Yotmg, English Historical Review, vol. Iviii. pp. 401 et seq. 

* Per defectum cancellarii brevia contra justitiam pluriesfuerant concessa. Matthew 
Paris, Chronica Majora, sub anno 1244. Writs with the non obstante clause, noticed 
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With the Great Seal at Henry’s discretion, a wide door was open 
for that innovation and legal experiment which the barons most 
of all feared. Henceforth, therefore, there was to be a justiciar and 
a chancellor elected by the magnates, not to be changed without 
commune consilium, and to prevent such evasions as the merely 
titular chancellorship of Nevill, all writs were to be invahd if the 
king deprived the chancellor of the seal. As a further safeguard, 
two of the justices of Common Pleas, and the justice of the Jews 
were to be elected, and some action unspecified was to be taken 
as to the eyre jurisdiction. Aid will be unnecessary if the chancellor 
conserves the escheats instead of giving them to foreigners and 
the conservators handle the royal treasure wisely. To that end two 
elected barons are for the future to serve at the Exchequer. 

The interest of this programme is not as a constitutional 
actuality, which it never was, but as a scheme which, even if it 
came from the brain of Matthew Paris only, would still reflect 
the uncertainties of a transitional phase of thought. In it we see 
the barons in mid-course of their evolution from a curial to a 
parUamentary status. They are already sound critics of the execu- 
tive, but they have lost their old standing and their future function 
in the state is yet to find. The parts of the Angevin machine are 
already so familiar that each can be effectively padlocked by the 
check of baronial deputies, but, as reconstituted, that machine is 
expected to run of its own motion under the conservators. The 
feudal creed that the first duty of a vassal is to serve his lord in 
council is set aside as an anachronism; in fact the scheme will 
release the feudatories from a curial duty which has no longer any 
meaning. The universitas is not to be again summoned until the 
conservators find good cause; the conservatores will be the king’s 
chief councillors. The offices which on the first occasion are filled 
by election may in future be left to the nomination of the conserva- 
tors, who, like the Twenty-Five of the Great Charter, are in name 
and function conservators of feudal Hberties. Upon the positive 
side there is nothing, no sense that the commune consilium, having 
lost its function of afforcing the crown, may find a new one as the 
voice of the universitas, criticizing and opposing where the interests 
of the crown and the community are at variance, conveying 

as a new abuse in I250and frowned on by conservative justices, were particularly 
unpopular, as was the quo warranto writ when used of land. 
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advice and support where they are identical, that it may need to 
meet regularly, and even to compel the king to meet it, to “hold 
parliament” with it. In this generation, indeed, to be a baron of 
the king meant in politics less than for some time before or after, 
for the commune concilium had become meaningless or burdensome 
and the parliament was as yet some years in the future. 

This constitution was never put into force. If it had even that 
degree of reaUty, it was a party document such as those provisions 
which the prelates drew up in 1257 “to be given effect at some 
more favourable conjuncture”.* At any time during the next 
fourteen years the occurrence of such a conjuncture seems to have 
waited only for some coincidence of persons and events which 
should carry the gathering impatience with Henry across the line 
of action. He himself displayed a genius for bringing the magnates 
to the verge of an explosion and then dissipating the tension by 
ingenuously displaying his alarm and his haste to placate them. 
In a succession of general councils, whenever an aid was asked for, 
in 1248, 1249, 1255, the same comedy was played, the confirma- 
tion of the Charters, which no longer convinced anyone — Henry 
himself liked to take a leading part in the ceremony of pro- 
nouncing excommunication against those who should break them 
— was demanded and granted, and the more sohd scheme for the 
restoration of the great offices was as regularly presented and re- 
fused. Aid was denied the king, and he proceeded to pay his way 
by papal taxes of the clergy, by begging from individuals, pressing 
the pleas of the forest, selling his woods, and cutting down his 
household expenses to a degree which his subjects thought dis- 
graced the nation.* 

Prelimitu- There was no apparent reason why this cat-and-dog relation 
arks to should not have been continued indefinitely. The rank and file of 

* the barons were under a growing sense of responsibility to the 

feudal classes, but with the magnates the king’s position even 
improved. In 1255 Gloucester, Leicester, Warenne, Lincoln, and 
Devon were aU upon his side. Richard of Cornwall, whose 
prestige and wealth were enormous at that time, was neutral, and 
blocked all action. The archbishop of Canterbury was abroad,, 
and was no party man when at home, and the see of York was 

1 Matthew Parb, Chronica Majora, sub anno 1257. 

2 Letters Patent, 39 Hen. Ill, p. 433. 
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vacant, Jhe Poitevin lords had grown rich, confident, and secure. 
The universitas felt itself leaderless and became resigned to inaction. 
Henry could not rally the baronage to himself, and when Rostand 
brought the royal ring of Apulia to Prince Edmund in 1255 even 
Richard would take no share in its acceptance, but still the group 
of English and Poitevin magnates who dominated the council ‘ 
were strong enough to discourage opposition, and were working 
with the king to carry the Sicilian scheme forward,* although 
Norfolk, Hereford, and Oxford held aloof. There still need, 
perhaps, have been no constitutional crisis, or at least none that 
could not have been overridden, had not the always precarious 
peace of the royal family been shattered in the autumn of 1257 and 
the spring of 1258 with an effect not greatly less than that of the 
breach which preceded the Wars of the Roses. Henry himself had 
quarrelled with the earl of Norfolk two years earher, and had been 
upon die verge of a quarrel with his son Edward, now lord of 
Chester, Gascony, and Ireland, which had caused him to reflect 
upon the family wars of his grandfather. In May the influence of 
lUchard was removed when he sailed for Germany and the lesser 
members of the family were left to face each other uncontrolled. 
The Welsh war, falling upon the perennial jealousies of the Welsh 
March, broke the vital aUiance of Leicester and Gloucester with 
the Poitevins. The former were accused of inspiring Llewellyn’s 
ravaging of WiUiam of Valence’s earldom of Pembroke.’ In this 
confusion of hatred and suspicion the universitas at last found its 
leaders. Leicester denounced the immunity of the king’s brothers 
from legal accountabiUty, and made it the pretext for some show 
of turning for justice from the king to the barons.* 

This time, also, the crisis might have faded into the usual stale- 
mate had not Henry been compelled to persist in demanding an 

* Letters Patent, 40 Hen. Ill, p. 45 1 . Henry announces that privileges concern- 
ing the affair of Apulia are being sealed with the counsel of the bishops of Here- 
ford and Winchester, William de Valence, Geoffrey de Lusignan, the earls of 
Gloucester and Warwick, John Mansel, and others. 

* Gloucester and Leicester were committed to the manoeuvres by which the 

money for Apulia was borrowed and secured. /&/</. pp. 498, 563, Leicester 
and Richmond were commissioned to Rome in the affair as late as june 1257. 
Ibid. p. 567. 3 Matthew Paris, Chronica Majofa, sub anno 1257. 

4 Matthew Paris, Chronica Majora, sub anno 1258: Non tamen regi sed universi~ 
tati praecordialiter est conquestusi he complained warmly not to the king but to 
the baronage. 
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aid, since he had gone too fer in Apulia to retreat. Thu^ he kept 
the barons meeting at intervals during the first half of 1258, and, in 
the course of what was almost a single prorogued council, they 
worked themselves into a mixture of fear, mutual loyalty, and 
anger, which produced a revolutionary impulse such as had not 
been seen for forty years. It was the mood in which the Londoners 
locked their doors against the Cahorsins and Jewish massacres, in 
which sober clerks estimated the crown’s current expenditure at 
850,000 marks,* ^d country gentlemen dismissed their cooks for 
fear of Poitevin poison.* But it also had the genuine poHdcal 
grievances of two generations to work upon. Not only the mag- 
nates, but the church,^ and, as it proved later, the lesser feudatories, 
had had time to clarify their grievances and to prepare themselves 
to seize upon any real break in the stability of the realm. 

The beginning of the crisis was the work of a group of the 
greater magnates. They had made it inevitable by breaking the 
king’s circle, and the ultimatum was presented to him by his 
personal enemy Roger Bigod. It demanded the expulsion of the 
foreigners ♦ and a reform of the realm impoverished through them, 
by the counsel of English nobles. In return, they would persuade 
the communitas regni to grant an aid for Sicily. This was on April 
30, 1258. On May 2 Henry promised to submit to a reform of the 
realm by the provision of a committee of twenty-four, twelve of 
his own party and twelve chosen from that of the barons. He and 
the Prince bound themselves to accept its decisions and to meet 
parliament on June 9 at Oxford to give them effect. Of the 
grievances which precipitated the crisis, other than the sense of 
their loss of constitutional function and the hatred of the king’s 
family, we may Judge by the so-called Petition of the Barons, 
which is thouglxt to have been drawn up by the twelve baronial 
commissioners in the interval before the Oxford parliament.* They 
are of the familiar type, supplementary to and corrective of the 

* Matthew Paris, Chronica Majora, sub anno 1257: Quod est horribile cogitatu, 
and also, it must be said, entirely untrue. a Loc. cil. 

3 Cf. the bishop’s Articles of grievance compiled in 1257 but withheld “for 
a more fevourable occasion”. Matthew Paris, Chronica Majora, sub anno; 
Additamenta. 

4 Safe-conduct for the king’s brothers to leave England under conduct of the 
carls of Hereford, Warenne, and AumSle was issued on July 5, 1258. Letters 
Patent, 42 Hen. Ill, p. 640. 

s R. F. Trehame, The Baronial Plan of Reform, 1258-1263. 
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Standing articles of the Charters, and there is a visible reaction 
against Henry’s exploitation of feudal right for the advantage of 
foreigners,* Casdes are to be entrusted to native EngUshmen, and 
heiresses are not to be disparaged by marriage to men not of 
English birth. The reference is evident, and beyond this there is 
htde that is new — minor inconveniences of the use of wardship, 
abuses of the king’s right in the forests, of his use of escheat, of 
sheriffs’ claims to more suit than is their right, of their misuse of 
the murdrum fine and so forth, and of the Wardrobe’s buyers’ 
purchases by way of prise. 

The crisis was, it seems, no revolt against intolerable wrongs, provisiom 
There was no general threat to the common law as under John, of Oxford 
and there had been no forced levies. Rather, at the end of a long 
period of maturing poHtical experience, the time was ripe for a 
readjustment of the status of king, coimcil, and communitas regni, 
which could no longer be expressed in the old formulae of the 
curia regis. It was likely that the occasion would release almost 
more than was required of the poUtical inventiveness of the 
barons, which had been stored up during thirty years of enforced 
inactivity, and though there was, perhaps, no single article of the 
reforms for which precedent could not be found, the Provisions 
of Oxford sum up the end of an epoch because they recognize the 
changes which Henry Ill’s reign have brought about and stereotype 
them in a constitution. The scheme of 1258 was reaUstic where 
that of 1244 was reactionary. It abandoned the past frankly. The 
confusion of executive and judicature in a committee of baronial 
justiciars was dropped, and the contemporary division of powers 
and functions accepted. Specifically, the permanent advisory 
council was recognized and made the centre of the system, to 
which end four electors were taken from the two parties and 
empowered to choose fifteen magnates as king’s councillors. The 
commune consilium, on the other hand, was relegated to what had Parlianient 
come to be its true function as an assembly roughly representative 
of the universitas and watching conciHar government from a 
distance, informing the permanent council as to the state of the 
community, and treating with it des communs besoignes del reaume 
et del rei. It is not a serious anachronism to say that the intermittent 
assembhes of the barons had been becoming decreasingly obedient 
* Petition of the Barons, 4 and 6. 
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to the canons of the feudal curia and increasingly independent, or, 
as we may almost say, parliamentary: indeed, from the year 1237, 
Matthew Paris described such assemblies as colloquia and from 
1246 as parliaments. The term is used officially of the Easter parlia- 
ment of 1255,* and the Twenty-Four ordain in the Provisions that 
there shall be three parlemenz every year at Michaelmas, Candlemas, 
and three weeks before the feast of St. John. This is the end of a 
prolonged and gradual evolution in public life, which now re- 
ceives statutory recognition. The problem of the organization, 
and, indeed, that of the composition of the universitas for parlia- 
mentary purposes, remains to be solved. For the time being it is 
content to elect twelve of its body as a convenient channel through 
which to treat with the council at every parliament, and itself to 
remain in some obscurity. 

The great The provisions dealing with the executive mark the triumph 

offices of the long-standing demand for the restoration of the great offices 
to their lost independence and rank — at least to their independence 
from the king and the household. The justiciar is to be more than 
a mouthpiece for the issue of judicial commissions. He is to 
“amend the wrongs done by all other justices and bailiffs and earls 
and barons according to the law”, in short, to be the guardian of 
common right. This he is to do by the counsel of the king and of 
the great men of the realm and according to the provision of the 
Twenty-Four. He is not to take bribes or fees, and therefore he is 
allotted the great salary of a thousand marks a year. His office is 
for a year only, and then he must answer for his term before the 
king’s council and his successor. In fact Hugh Bigod’s justiciarsliip 
produced the great part of what redress the commonalty received 
from the baronial government. The chancellor equally is re- 
sponsible to the council for everything but the routine of his office. 
He may seal writs of course without reference, but the great ward- 
ships and escheats, which have played so large a part in the king’s 
personal rule, must be granted only vdth the consent of council.* 
The general restriction on the seal’s use is a clumsy one; nothing 
is to be sealed which is against the ordinances made by the 
Twenty-Four, but, no doubt, the assumption is that the chancellor 

* Letters Patent, 39 Hen. Ill, p. 399. 

* A revival of the practice of the minority when escheats were disposed of 
per commune consilium. Letters Close, 3 Hen. Ill, p. 384. 
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will obey only the precepts of the council. The Treasurer’s office 
is to be annual; “good men” are to be put into the Exchequer by 
the ordinance of the Twenty-Four. All the issues of the realm are 
to be paid there, and further order is to be taken as it seems 
necessary. As in all changes of government in this age, the pro- 
vincial charges were taken into account. No baronial government 
felt itself safe unless the principal royal castles were lodged in the 
hands of its leading members. As in 1216 so in 1258, the leading Provincial 
magnates of the opposition took security in fifteen of the chief 
castles * before the work of reform was begun. For twelve years 
the king’s precept would be insufficient to compel their surrender 
without warrant of a majority of the council. The sheriffs were 
to be vavasours of the counties in which they served, salaried, and 
appointed for a year only. 

The fact that the Provisions of Oxford could be pressed through 
during the few weeks of the Oxford parHament suggests that they 
embodied changes which had become a famifiar prospect to most 
pubHc men. Indeed they were approved by such royalists as 
Walter de Kirkham and Peter de Savoy. They were brought in 
almost without change of ministers, Lovel retaining the Treasury^ 
and Wingham the Chancery. Only Pierre des Rievaulx was 
removed from the Wardrobe. But in the hands of the reformers 
the constitution of the Provisions of Oxford was unworkable for Defects 
any length of time. It lodged all authority in the council, and pre- . 
supposed the eUmination of the king’s will,^ while requiring the 
form of his consent to every act of government. Yet without a 
single dominant will the council was itself ungovernable. The 
nervous ingenuity with which its original membership was con- 
trived betrays its instability. It represented, or was imder pressure 
from, a dozen interests which were only united by hatred of the 
Poitevins — the magnates of the king’s party, the group of Norfolk 
and Hereford, the persons and interests of Gloucester and Leicester, 
the habitual conservatism of the universitas of the barons, the more 
radical bachelors, and the unrepresented mass of freeholders, who 

1 Letters Patent, 42 Hen. Ill, p. 637. June 22, 1258. 

2 Until November 1258. Ibid, 43 Hen. Ill, p. i. 

3 Et nus avemn ferm e estahle quanquc lavant dit conseil ou la greinure partie fera: 
and we will hold established whatsoever the said council or the greater part of 
it shall do. Ibid, 42 Hen. Ill, p. 645. 
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had the best reasons to press consistently for reform.* Only at its 
peril could the council of the Fifteen put its quality of a reformed 
government to the test, and commit itself to action. The balance 
achieved in the summer of 1258 was, indeed, at the mercy of every 
change of favour or circumstance. The momentary absence of the 
chancellor in July 1259* let slip a writ from Chancery which might 
have embroiled the covmcil with the pope.* The Peace of Paris 
took the kin g to France and made necessary a duplicate govern- 
ment, whereof the king’s half was rapidly converted to be a 
replica of his personal rule, and a royal party was re-knit. Simon 
played his own hand in the negotiations for peace, and quarrelled 
violently with Gloucester. By the time of his return in April 1260 
Henry was able blandly to address the justiciar and the rump of 
the council with an assumption of common anxiety for the peace 
of the realm now threatened by the alliance of Montfort and 
Prince Edward, while at the same time he withheld the writs for a 
parliament which might have rallied the supporters of the Pro- 
visions. The crown was showing itself indispensable, and that 
Decline of Henry was able to dismiss the Justiciar and chancellor in April 
baronial 1261, and to absolve himself from his oath to the Provisions, was 
“""J' due less to his personal skill, though he made no mistakes, than to 
the fallacy essential to a scheme of government which affected to 
rule a monarchical system without a king. The victory of Simon’s 
party in 1263 was no more than a check to the coming victory of 
the crown, and the Forma Regiminis, which confirmed it by con- 
tracting effective power to the voice of three electors or nomina- 
tors of the coundl, acknowledged those vices of division of 
authority and faction which no baronial government could shake 
off. As with Cromwell after him, only the assumption of the 
crown could have perpetuated Simon’s rule, and the Edict of 
Kenilworth, which pronounced the sentence upon the baronial 
regime in 1266, opened with the reassertion of the personal 

I The efforts made to accord such reform are described in a proclamation of 
October 20, 1258, and their official embodiment is in the Provisions of West- 
minster. The eyres of the justiciar and the other commissions which sought to 
redress local wrongs are d^ribed by Professor E. F. Jacob in his Studies in the 
Period of Baronial Rform. 

* Letters Patent, 43 Hen. HI, p. 29. 

3 Ibid. p. 35; the safe condua for Valascus, the papal nuncio for the affair of 
the diocese of Winchester. 
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authority of the monarch — “that the most serene prince lord 
Henry shall have and fully hold his lordship, authority, and 
kingly power”.’ 

Between 1258 and 1265 the forces of feudalism and monarchy, 
which had been fencing with each other for a generation, were 
brought to measure their strength and to declare their principles. 
PoHtically, the victory of the future king at Evesham was decisive. 

The original nobihty of the Conquest, which had been the main- 
stay of the rebeUions of two centuries, was destroyed as a distinctive 
force, and left the field to the newer, and for the time being 
weaker, nobiUties of the North and the Welsh Border. As clearly 
as does their fall, the barons’ moment of success reveals to what a 
point the nation had advanced beyond even the more moderate 
conceptions of feudalism. The Provisions of Oxford, designed rri«mpfc 
to constrain the king, go almost the whole way to accept the 
monarchical state. Government of the realm by a feudal king in 
and through the curia of his vassals is abandoned even in the modi- 
fied form in which it had been entertained fourteen years earher. 

The government of the Provisions takes over the division of 
executive functions, the speciaUzed and powerful bureaucracy, 
even the members of the king’s government. It recognizes the 
permanent sworn council as die motive force of the state, and 
relegates the universitas of the tenants in chief to a parHamentary 
status. Faced with the necessity of justifying twenty-five years of 
opposition, the barons estabUsh control of the king’s will, but 
capitulate to the monarchical regime. It was, perhaps, a natural 
reaction to a period during which the art of monarchy had been 
advanced while the king had lost the respect of his nobles, but it 
was an abandonment of the basic thesis of feudahsm. No longer 
was it even conventionally maintained quod debet rex omnia . . . 
facere in regno . . . per judicium procerum regni.* 

Yet the effects of Henry’s misfortunes and of the baronial move- 
ment were very fiir from being extinguished at Evesham. The 
story of the first three-quarters of the thirteenth century is super- 
ficially one of discord, triviaUty, and failure. Without great causes 
and therefore without great men, it is a time of disillusionment 
with the older ways, while the new growth of the Edwardian 

I Dictum de Kenilworth, i. Stubbs, Select Charters, p. 407. 

* Leges Eadwardi Confessoris, xi. i. A6 (early thirteenth century). 
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Summary reigns is as yet unattainable. But for that very reason it js one of 
the great formative periods of English constitutional life. If one 
formula should be chosen above all others to explain it, it must be 
that the old cooperation between the crown and the vassals in 
the feudal state is dissolved. The nature of the vassal’s counsel 
changes, ceases to be a fortification and a willing servant of the 
will of the supreme lord, and is diverted into independence, 
criticism, and distrust. Commune consilium comes to be something 
that the king has reason to fear, because it embodies a will which 
is self-determined and for the most part antagonistic to his own. 
It becomes parliamentary instead of curial. For its part, the crown 
goes its own way also, carried by the growing complexity of 
government to associate itself with advisers and ministers whose 
standing has been won by efficient service. A new council grows 
up about the king, skilled in the writs and rolls of Chancery, 
Treasury, Chamber, and Wardrobe, and engaged by every 
interest to forward the croAvn’s official policy. In so far as the 
genius of English pohtical institutions is determined by a perma- 
nent principle of opposition between the executive on the one 
side and the community and those who speak for it on the other, 
an opposition of court and country, the reigns of John and Henry 
III were decisive of the temper in which our parliamentary govern- 
ment should be carried on. Without this dualism it would have 
been impossible. Upon neither part is the process of evolution yet 
complete. The institutions wliich will one day arise to embody 
the national will to opposition are yet undreamed of. That will 
itself is stiU hardly more than a persistent instinct to distrust and 
hamper government in an aristocracy which has lost its traditional 
part in the regime. Those who have the opportunity to express 
what is under Henry still a grievance rather than a policy have 
but a doubtful qualification to do so, for the rule that defined 
commune consilium in the Great Charter was never practicable and 
has become increasingly untrue to legal and social reaUty. As a 
pohtical order their day is over. Of the multitude of tenants who 
could have claimed to come to the commune concilium of 1215, less 
than a hundred will find a place in the magnum concilium of parlia- 
ment, and the commons representation will depend upon a theory 
of pohtics of which feudahsm knows nothing. PaiUament, with a 
handful of royal nominees standing for the feudal magnates, and 
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its elected deputies of the Commmitas AngUae of all free men, is a 
creation of another world from that of Henry’s middle years. 
But, in spite of this, every move in the slow integration of parlia- 
ment is an answer to the problems set in these two generations. 
The crown, which under Henry has narrowed its confidence to a 
domestic officialdom and turned inward to exploit its demesne 
right, sets itself under his successor to exploit the realm of England 
with greater courage, and can afford to rebuild the commune con- 
cilium regni upon a new basis of parliament, choosing what can 
best serve it from the remnants of feudal counsel and from the 
rising political capacity of the communes. But it takes, and cannot 
but take, into the new regime of the community those forms of 
political consciousness which have been bred under John and 
Henry. Parhament will be neither the undifferentiated council, 
judicature, and executive which was the primitive feudal curia, 
nor the useful servant of prerogative which Edward I perhaps 
thought to make it. The magnates, even the commons whom he 
summons before him, will bring with them something of the old 
judicial function of the curia and the form of humble petition 
which was appropriate to the rule of a king governing by preroga- 
tive in council; but in the long run more of die spirit of opposition. 
From the fissure in the unity of the feudal curia, first apparent under 
John, and hardened into persistent antagonism under Henry, 
comes that principle of division and balance, statute in the form 
of redress of grievance, revenue bought by concession, the alternate 
domination of parhament by court and country, which became 
the established rhythm of parUamentary government. 
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THE NATIONAL AND LOCAL COMMUNITIES 

Franchise It is in the third quarter of the thirteenth century that we first 
to become certain that feudal principles are losing hold. It is not that 
positive feudal rights are lost; on the contrary, the crown analyses 
and recognizes them; but by the act of recognition their further 
growth is stopped. The vagueness in which feudaUsm flourished 
begins to clear at the end of the twelfth century. Charters affect a 
new precision as to what they give, and purport to convey every 
known incident of privilege, current or obsolete, appropriate or 
not to the locality of the grant. Neither chancellor nor grantee 
could say what may or may not be the admissible Hmits of 
franchise, and, for that reason, they arc determined that no Hberty 
of which they have ever heard shall be omitted. Conversely, the 
regular entry of the king’s justices into the county courts is causing 
immunities to be examined and referred to the curia when doubt- 
ful,* and what is not in writing is becoming hard to establish on 
the ground of mere prescription or as inference from general 
phrases. By the middle of the thirteenth century the quo warranto 
enquiry and the “subtlety” of royal lawyers are estabhshed feudal 
grievances, and if the immunist “exhibits his charter and claims 
some certain franchise as being impHcit in a general clause, it 
profits him nothing unless the said franchise is mentioned in 
express terms’’.^ The clergy considered that such judgments were 

I Cf. the instructions to an eyre of 1218 (Letters Close, 3 Hen. Ill, p. 383): 
Omnes autem demandas que coram vobis Juerint quas homines exigunt de Ubertatibus, 
videlicet quas dominus Archiepiscopus Cantuariensis^ Gilbertus Comes de Clara, vel 
alii exigunt in respectum ponatis . . . coram consilio nostro apud Westmonasterium, 
Where liberties had been exceeded the eyres were already seizing land and 
franchise into the king’s hand. Ibid, p. 400. 

2 Rotuli Parliamentorum, i. 57. The abbot of St. Mary’s, York, complains of 
the subtilitas modernorum in explaining away the verba generalia of charters. 
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violatioi\s of the Great Charter: mirabile est dictu quod longissima Denial oj 
possessio non prodesse contra regent.^ Indeed, the denid of the inde- h 
feasible right of time marks the end of unchallenged feudal 
privilege, for it is as much as to say that all right comes from the 
king. King's proctors claimed that a rule that any claim to fran- 
chise by charter must be estabUshed by definite and unambiguous 
words in the grant was recognized by common council of the 
realm,^ and for his great enquiry quo warranto Edward I could 
claim and in part establish that time establishes no prescription 
against the crown — quod nullum tempus occurrit regi,^ Finally, 

Edward will go beyond even this and assert that when franchise 
clashes with the welfare of the commimity the king may by 
prerogative declare it void.^ 

But no reign is less open to the charge of being an age only of Beginning 
decline than that of Henry III. The great feudatories are drawing 
apart or are compelled to do so, but new orders are rising to take 
their place. It is the age of the coming to maturity of provincial counties 
government, and with it there come into the forefront of national 
hfe those communities of the shires and boroughs which have 
figured only intermittently in the crises of earUer reigns, and their 
emergence is the prelude to the parliamentary estates of the later 
Middle Ages. The unity of the county, even for administrative 
purposes, was only slowly attained. The shire had been a unity of 
law since its creation, and its legal obhgations called for quasi- 
administrative action such as the pursuit of criminals, but the 
crown could not summon it as a community for other than legal 
business, or make it corporately responsible for more than judg- 
ment ^ and a very few acts of local government, for failure in which 
it could be amerced as a whole except for those lands and persons 
that lay within a franchise. More than this it had not entered into 
the mind of the government to do. Henry I could conceive of no 

1 Articles of the bishops: it is much to be wondered at that however long 
possession (of franchise) is proved it should not be accepted as valid against the 
king. Matthew Paris, Chronica Majora, Additamenta, sub anno 1257. 

2 Placita de Quo fVarranto, p. 210: de communi consilio regni Regis nuper 

provisum. ^ p* 4* 

4 Rotuli Parliamentorum, i. 71. Dominus Rex, pro communi utilitate, per preroga^ 
tivam suam in muUis casibus est supra leges et consuetudines in regno suo usitatas: 
by prerogative and for the good of sdl the lord king is above the laws and 
customs of his realm in certain cases. 

5 Leges Hen. I, 48, 2. 
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use for the shire other than its ancient jurisdiction, pr some 
exceptional call for judgment or inquest upon the demesne rights 
of the crown/ nor, as we have seen, did he base upon it his 
occasional experiments in itinerant justice. Moreover, such rudi- 
mentary public functions as the shire possessed were gravely 
trenched upon by feudal immunity, since the view of frankpledge 
and freedom from amercement and common fine, and even from 
the sheriflF's toum, were common forms of francliise. Many barons 
and ecclesiastics could withhold their tenants’ suit from sliire and 
hundred and exclude the king’s officers from entering their land 
after strayed cattle or to enforce pledge, while some received and 
served the king’s writs, so that no sheriff or royal bailiff had any 
power within their franchise.^ Far from being a single community 
at the disposal of the king’s agents, the county was a patchwork 
of administrations, some where the king had all, some where a 
greater or less degree of privileged right prevailed, and much of 
which it could be said, ihi domino Regi nihil accrescit — “here the 
lord king has nothing”. 

Until the middle of the twelfth century the tide was with such 
feudal enclaves, and they increased in number, but with Henry II 
a process of attrition began. At a stroke, the Assize of Clarendon 
re-created for the justices a community which had been partially 
lost to the sheriffs, placing the oath of every man of whatever fee 
at the disposal of the justices’ inquest, and giving entry to the royal 
sheriffs into every baihffry — “even the Honour of Wallingford” 
— ^to arrest under the Assize.^ This was no exceptional measure, 
for not only were the firanchises brought into the machinery of 
the Inquest of Sheriffs, but the king tried to cancel the commonest 
of all immunities, that of view of frankpledge.^ The life of the 
counties began to develop in a new way under the session of the 
justices, for it was the channel through which Angevin govern- 
ment was directed as it grew. The repetition of the oath of 

1 Hen. I, Ordinance of the Shires and Hundreds, i : Precipio ut amodo comitatus 
wet et hundreta in illis locis et eisdem terminis sedeant, sicut sederunt in tempore regis 
Edwardi, et non aliter. 2; Ego enim, quando voluero.faciam ea satis summonere propter 
mea domimea necessaria ad voluntatem meam. 

2 Placitade Quo Warranto, p. 675: ita quod nullus vicecomes, battwus, aut minister 
Regis manerium aut membra predicta ingrediantur ad distriuiones aliquas facere pro 
talTagiis sectis aut aliis consuetudinibus, 

3 Assize of Clarendon, ii. 

4 Ibid. 9. Unlike Henry’s other assizes, this rule had no visible effect. 
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allegiance, the presentment of crime, the various assizes, the 
affairs of the king’s demesnes, escheats, custodies, the conservation 
of the peace, the assize of arms, all were under the survey of the 
justices or passed imder the verdict of the hundreds, vills, and 
boroughs which made up the shire and which collectively could 
already be spoken of as commune comitatus,^ Such items of duty 
accumulated precedents of obedience, until, within fifty years of 
the Assize of Clarendon, the shire was summoned to the justiciars’ 
sessions to hear and obey the king’s commands at large — ad 
audiendum et faciendum,^ as in the later writs of parUament. 

In community the shire could do much that it could not do in Common 
its first judicial function, or could do it more easily. Common 
obligation created a common outlook, and the counties began to 
take an effective part in their own government. To some extent 
the crown encouraged this as an offset to official independence. 
Petitions were admitted to claim local hberties,^ and John, 
especially, consulted the shire on such matters as forest administra- 
tion,^ and the rights of the debtors of the Jews.® Almost certainly, 
by summoning four knights from every shire de negotiis regni,^ he 
set the precedent that de Montfort and Henry III were to follow 
forty years afterwards, though it was as yet no more than a 
measure taken in a crisis, and had no immediate sequel. During 
Henry Ill’s reign the shires began to act upon their own initiative 
and in their own interest, combining to buy privileges and to 
secure the appointment of officials whom they could trust.^ As 
the magnates withdrew into opposition and were confined more 
and more to their rare appearances in parUamentary meetings 
with the king and council, the counties fell into the hands of 
knights or freeholders and the stewards of the magnates, who 
declined to attend in person and were exempt by privilege from 
doing so. 

1 Assize of Northampton, i. 

2 Letters Close, 3 Hen. Ill, p. 380: auiituri et facturi preceptum nostrum. 

3 Letters Patent, 16 Hen. Ill, p. 456. Cumberland secures the reduction of the 
king’s sergeants of the county to four. 

4 Ibid. 14 John, p. 129. * Ibid. p. 132. 

6 Stubbs, Select Charters, p. 282. 

7 Pipe Roll, 8 John (Lancs.). Lancashire fines 100 marks to have Richard 
Vernon as sheriff. Letters Patent, 10 Hen, III, p. 45: Somerset and Dorset receive 
leave to elect a sheriff. Ibid. 16 Hen. Ill, p. 472: The counties of Notts and Derby 
petition for and secure the appointment of Ralf fitz Nicholas as sheriff for life. 



3o8 


1272-1377 


The 

counties 

and 

taxation 


The weakening of the feudal impulse before the new identity of 
the shire is most easily traced in the incidence, assessment, and 
collection of taxes. In the twelfth century the great tenants-in-chief 
were intermediaries between the crown and large sections of land 
and people, but during the thirteenth group after group of tax- 
payers were extricated from their control and brought into 
immediate responsibility to the Exchequer. The responsibiUty of 
the magnates came to be confined to their own land in demesne 
and villeinage, and was finally abolished altogether, and their 
knights and firee tenants feU away into the body of the county, 
which thus became a fiscal unity immediately accountable to the 
crown. Setting aside the Danegeld and the Sdadin Tithe, the first 
of which was obsolete and the second, being upon the ground of 
rehgious obhgation, no analogy for secular action, the taxation 
of Henry II’s reign was feudal. The king tallaged his demesne — in 
which royal boroughs, farms, and ministerial tenures were in- 
cluded — and received aids and scutages from his tenants-in-chief 
by mihtary service. Both forms of revenue seem to have passed 
through the sheriffs’ hands, but the county as such was not the 
basis of the tax. The honours bore it, and the non-military free- 
holden, free socagers, and the like, must have gone untaxed. The 
mihtary sub-tenants of the honours seem not to have been bound 
by a scutage or aid imposed upon their lords unless the latter were 
empowered to recover it by writ.* The taxing power of the crown 
— ^it was upon customary occasions and not a true taxing right — 
was, therefore, originally Umited to the demesne and to the tenants- 
in-chief and was strictly in right of tenure; but the earhest Chancery 
enrolments show John carrying the crown’s action into the stratum 
of the mesne tenures. It seems clear that he empowered the sheriffs 
to collect scutage directly from the knights of the honours.* At 
the same time as this departure from feudal correctitude was 
hazarded, there came a shifting of the basis of taxation which 

1 Pipe Roll, 1 5 Hen. II (Yorks.). The abbot of Ramsey made special agreements 
with ms tenants to recoup him for the auxilium expedicionis. The bishop of 
Norwich makes an aid to the king, who orders the burgesses of Lynn to recoup 
him by an aid from themselves. Letters Patent, ii Hen. Ill, p. 114. 

2 Letters Close, 7 John, np. 43 and 46. The marshal’s government returned to 
precedent in this matter {ibid. 2 Hen. Ill, p. 371), but the sheriff would distrain 
in case of recalcitrancy {loc. cit.). The same precedent was followed in 1235 
{ibid. 19 Hen. Ill, p. 188). 
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made eitablished rules difficult of application, and indeed for a 
time left the crown without any settled principle. In 1198 Richard 
went for the first time beyond the demesne and the knight's fee, 
and laid a five-shilling auxilium upon the plough, in 1204 John 
took a seventh of their moveable property from the earls and 
barons and from the parochial and conventual churches, while in 
1207 was set the vital precedent of taxing the whole nation, not 
upon the fee or the plough, but upon the amount of the year’s 
rent and chattels of every subject. The levy of 1207^ was, in fact, 
the beginning of national taxation, and the change from a feudal 
to a national basis was expressly rcaUzed. The tax, a s hillin g in the 
mark, loosely referred to as a Thirteenth, was to be upon every lay- 
man who had chattels to the value of a mark throughout England 
de cujuscunque feodo. The tax upon moveables was to assert itself as 
the cliief source of revenue in the thirteenth century though not 
entirely without opposition; as late as 1232 the bishop of Durham, 
Gilbert de Umfraville,^ and other northern immunists, claimed that 
the Fortieth could not be levied within their Hberties, and resisted 
payment for three years. Even when consent had been obtained, 
such non-feudal taxation raised questions of authority and 
machinery of collection which affected the whole structure of the 
county. The matter of assessment alone was of the first im- 
portance, for assessment was at this time akin to assent,^ since in 
every appeal for aid the assumption was that the vassal desired to 
aid his lord and that his gift was only Hmited by his capacity .*♦ 
Providere quale auxilium nobis impendere voluerint — “to ordain how 
much aid and of what nature they will give us” — ^is the phrase 
used in summoning the vassals to debate supply, and the practice 
of allowing the individual to determine his own capacity was not 
unknown.^ Thus assessment and collection were a practical 
problem hardly different in kind from that of grant, and every 

* Letters Patent, 8 John, p. 72. 

2 On the ground of the regalian status of Redesdale. The bishop, no doubt, 
stood on his palatine immunity. Letters Close, 19 Hen. Ill, p. 184. The earl of 
Chester had even been able to refuse a papal Tenth in 1229. Stubbs, Select 
Charters, p. 323. 

3 Indeed the phrase assisare auxilium originally conveyed the idea of assent, 

4 This is particularly clear in the auxilia of the boroughs of 1227, assessed by the 
communities themselves perse secundum facultates suas. Letters Close, ii Hen. Ill, 
p. 1 14. Thus the question of consent arises, but only at the stage of assessment 

5 litters Patent, 8 John, p. 72. 



310 


1272-1377 


Growth 
of fiscal 
unity 


levy brought it to an issue and the expedients adopted were»equally 
significant of the constitution of the county. The task was entrusted 
to commissions under the title of collectors or justiciars, assigned 
to each coimty and composed of knights and freeholders of the 
coimty concerned, with the addition of a king’s clerk. These, in 
cooperation with the sheriff, put in action the current scheme of 
assessment, received the tax, and conveyed it to the Exchequer or 
elsewhere as directed. 

In devising methods of assessment, the crown gradually ad- 
vanced the disintegration of the fiscal unity of the honours and 
brought all but their demesne into the body of the shire, which 
thus itself became a consolidated commiinit/ for the levy of aid. So 
was created that division between baronial and county assessment 
which later extended to the right or duty of the two groups, 
nobility and communes of the counties, each to tax its own order. 
The consolidation of the county was, it is true, only arrived at 
slowly. In 1225 * the assessment for the Fifteenth was made under 
two separate schemes — on the one hand the feuda, the demesnes 
and villeinage of earls, barons, and knights, i.e. all the land held in 
knight serwee, and, on the other hand, socage, burgage, and other 
rentals and freeholds — the feudal land being assessed by oath of the 
reeves of liberties, while a number of spiritual magnates were 
allowed to extend their immunity of assessment to cover the lands 
of their burgesses and free tenants, and some to join their bailiffs 
with one of the justiciars for the assessment of their knights.* In 
1232 the Fortieth was assessed by the oath of elected men in every 
viU, but the stewards of baronies and liberties were accorded a 
roll, and were allowed to collect and distrain for the tax through- 
out their lord’s lands.* The northern immunists refused the aid 
outright, and the earls of Cornwall and Pembroke,® the masters 
of the Temple and the Hospital, and most of the spiritual mag- 
nates, were allowed to stand aloof and find their own machinery 
of assessment and collection. In 1237, however, most of these 

J Letten Patent, 9 Hen. Ill, p. 5 < 5 o. The clerical carucage for the siege of 
Bedford was assessed and collected by the clerical magnates from the lands of 
their knights, free tenants, and villeins as well as from their demesnes. Ibid. 
8 Hen. Ill, p. 465. * Ibid. pp. 571-575. 

J The clergy were apparently allowed special commissioners for their estates, 
though they were assigned by the king. Letters Close, 16 Hen. Ill, p. 160. Ibid. 
17 Hen. Ill, p. 283. ♦ Om. p. 291. s Ibid. p. 295. 
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exemptions had vanished. Gilbert de Umfraville was allowed to 
make his own levy in Redesdale,* and the clergy were given 
liberty to collect the aid within their fees when assessed, though 
few seem to have availed themselves of the privilege;^ but, apart 
from these minor exceptions, the collectors of the Thirtieth were 
able to summon the men of the vills throughout the counties 
without the intervention of their lords, to whom no more was 
allowed than to send their stewards to attend the assessment if they 
saw fit to do S0.3 Thus, though it had been clung to as a valuable 
safeguard of feudal liberty,^ the magnates’ right of separate 
assessment had by 1237 been restricted to their personal goods and 
revenues. Those in mesne tenure, knights, freemen, and villeins, 
had been progressively detached from their lordships and ab- 
sorbed into the body of the shire. The sole fiscal immunity in 
the counties was now that of the crown itself, whose demesnes con- 
tinued to be subject to tallage and exempt from the general tax upon 
moveables until the sixteenth year of Edward II, when they were 
for the first time included in the vote of the counties.^ Substantially, 
therefore, the communitas comitatus was a reality in the last two 
decades of Henry III, and it seems right to associate with this 
recognition of a consolidated shire unit the fact that on the next fiscal 
occasion of a general aid, in 1254, knights were summoned to the constitu^ 
king vice omnium et singulorum in their counties. It was, in fact, the ^ 
first occasion when a single constituency of each and all in the parlia^ 
shire was available as a basis of representation. mentary 

The settlement of the authority of consent was hardly capable 
of solution until the process which has just been outlined had 
brought into being a unified constituency for taxation. In fact it 
was a problem which remained open for half a century, though it 
was evidently causing embarrassment. John had already overridden 
the tenants-in-chief and collected the scutage from their knights,^ 

I Letters Close, 22 Hen. Ill, p. 45. 

i The archbishop of Canterbury, the bishop of Winchester, the abbot of 
Cluny, and a few others. Ibid, pp. 8, 9, 15, and 18. In the reign of Edward I the 
Knignts Taxers were ordered taxer cn ceste taxacione les hkns as uileins des 
Ercesvesqes, Evesqes, Religieux, e de toutz autres Clerks, qui quil seint, Rotuli 
Parliamentorum, i. App. p. 239. 3 Stubbs, Select Charters, p. 358. 

4 Ad conservationem libertatum vestrarum concessimus . . . Letters Close, 17 Hen. 

Ill, p. 285. 5 Report on tlte Dignity of a Peer, i p. 283. 

6 For the auxilium of two marks on the fee in 1235 the sheriffs distrained for 
default, but ad mandatum domini. Letters Close, 19 Hen. Ill, pp. 186, 188, 



312 


1272-1377 


and, since the tax on moveables was invariably granted Jjy com- 
mune consilium, the undertenants were taxed in the joint right of 
the king and their lords. Nevertheless, the crovm continued to 
show uneasiness as to the authority of its taxes, and made claim 
to a width of consent which it had probably never received. John 
was content to rest upon the commune consilium et assensus concilii 
nostri, but Henry III claimed the consent of omnes magnates etjideles 
totius regni for the carucage of 1220,* and for the Fortieth of 1232 
that of the “clergy, earls, barons, knights, freemen, and villeins of 
the whole realm”.* It is almost certain that no representatives 
from the lower tenures were called to London, and unlikely that 
they were consulted in their counties and hundreds,* yet for the 
Thirtieth of 1237 the same protestation was virtually repeated: 
the earls, barons, knights, and freemen have granted fhe aid “for 
themselves and for their villeins”. Thus, the crown never ventured 
to assert bluntly that the assent of the magnates to taxation carried 
with it that of the counties, and, because consent and assessment 
were so closely identified, their right to bind anyone but the 
tenants of their own demesnes became increasingly doubtful when 
the whole business of assessment and collection was taken out of 
their hands and given to knights elected by the county. The mag- 
nates are, indeed, the first to admit this, and it was at their instance 
that knights were first summoned to consent to an aid in 1254. 
Within a generation it has become an established principle that 
the community of each county is the author of the aid, giving its 
individual consent through its elected attorneys, the knights.'* 

The Contemporaneous vrith the administrative and fiscal growth of 

of the counties is the increasing employment of the knights of the 
shire in all kinds of royal business. The term miles comitatus 
denoted property, prestige, and tenure within the shire, rather 
than tenure per loricam,^ and was probably used to distinguish 

* Stubbs, Select Charters, p. 349. 

* Ibid. p. 356. 

3 A dispute in the county court of Yorkshire as to the authority of the caru- 
cage of 1220 seems to have been a protest by the baUiffs of die local magnates 
that their lords had not been consulted in commune consilium. It may have 
represented an appeal by the lesser landholders to clause 14 of the Great 
Charter. 

4 Ratuli Parliamentorum, i. App. p. 226: Decitna, quam tota communitas comitatus 
Warwick Regi in subsidium guerre Regis concessit (22 Edw. I). 

* Perhaps over ^20 yearly rental. 
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:he inde^ndent landowner from the bachelor or stipendiary 
alight of the king’s household, such as usually rose to castellan- 
jhips, and custodies of escheats and bailiffries, and sheriffdoms, 
rheir activity in the thirteenth century is associated with the 
mthdrawal or ousting of the greater barons from the routine of 
government. Since the reign of Richard I the recurrent special 
:ommissions which supplemented the eyres were no longer drawn 
from the barons, and, in the latters’ stead, the knights were 
making their appearance upon the fringes of government. The 
knight of Henry Ill’s reign might at intervals find himself a 
justiciar, though for a few days only, for much of the justice upon 
assize was done by inquest upon individual cases. For such causes 
a day and place were appointed within the county, and three or 
four local freeholders were assigned as justiciars,* with a king’s 
clerk joined with them ad hanc justiciam. Similar commissions as 
justiciars^ were issued to the knights who assessed the taxes upon 
moveables, and these again were drawn from the counties within 
their circuit, except for one or more official members. These 
knight-justiciars were, of course, in addition to the elected 
knights who on some occasions did the actual work of assessing 
the hundreds, and they may be supposed to have learned their 
work in the subordinate capacity. Other commissions, for the 
tallaging of the king’s demesnes, for inquisitions into assarts or 
purprestures, breaches of the peace, or for such exceptional 
enquiries as that which followed the fall of Pierre des Roches in 
1234, administrative duties, the assigning of knights to receive 
the oath to the peace in the Edictum Regium of 1195, with the 
custody of felons,^ the enforcement of the Assize of Arms,^ called 
for constant service by the knights of the counties, and occasion- 
ally they rose into official prominence as sheriffs or escheators, or, 
as in 1226,^ came to the council with presentments of county griev- busones 
ances. In the early ’thirties there were in Hampshire about a score 
of knights who had had experience under one sort of commission 

* Letters Patent, 7 Hen. Ill, p. 409*- X, Y, et Z. constituti swit justiciarii ad 
assisam capiendam quant A, aramiavit . . . versus B. de recognitione utrunu 

2 Ibid. 9 Hen. Ill, p. 560 (For the Fifteenth of 1225): Rex X. Y, et Z. salutem, 
Assignavimus vos justiciaries nostros ad quintamdecimam omnium mobilium assidendam 
et colligendam in comitatibus A, B. et C. 

3 Stubbs, Select Charters, p. 258. 

4 Ibid, p. 362. 5 Ibid. p. 353. 
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or another as justiciars, who had no official connection with the 
central administration, but were county landholders of moderate 
means.* Such coimty notables, knights who were foremost in the 
judgment of the local courts and in provincial administration, 
were distinguished by Bracton and others as busones, and were a 
recognized class in the community, the product of a new age. 
They emerge as a quasi-official administrative class as the shire 
outgrows its feudal federation, becomes a fiscal unity, realizes a 
new kind of identity: they are the fore-runners of those who will 
take the newly integrated shires as their constituencies and repre- 
sent them to Parliament. 

The Selfigovemment and the sense of communal unity were even 

boroughs stronger in the boroughs. They possessed a kind of immunity 
from the beginning; indeed they were older than the shires by 
half a century. The earliest towns seem to have been centres of 
provincial government, like Wye, or Bamborough, or Winch- 
combe: some of them were, of course, national capitals, and others, 
like the Cinque Ports, began as trading stations, perhaps even for the 
petty trade of monasteries or lord’s halls. During the Danish wars 
the fortified town or burh became the sole centre of government, 
and for a period of years at the beginning of the tenth century 
England was governed by borough reeves, while as yet there were 
neither shires nor hundreds. The boroughs emerged into the 
setded regime of the eleventh century with courts and administra- 
tions covering the urban area and a greater or smaller portion of 
the surrounding fields, but they had become subordinate to the 
shires in which they lay. Even London was not a county, though 
its sheriffs farmed the county of Middlesex from the reign of 
Henry I, and the rule that the pleas of the borough courts were 
those of the hundred probably had no exception before the Con- 
quest. The burgess of the eleventh century was an agriculturist 
rather than a craftsman if London and some of the larger seaports 

> A typical instance was Walter de Rumsey, in private life steward of 
Ramsey Abbey. He was justice to enquire into breaches of the peace in Hamp- 
shire in I2 i 8, into assarts of the forest in 1219, upon a case of homicide in 1221, 
for the assessment of the Fifteenth in 1225, for an assize of darrein presentment 
and one of novel disseisin in 1226, and for another in 1228, all three at Win- 
chester. He was added to the eyre for his own county in 1227, made escheator 
of Hampshire in 1232, and was collector for the county for the feudal aid of 
1235. Letters Close and Patent, passim. 
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be excepjed, and the towns were dominated by privilege and rank. 
Beginning as places of justice and defence, they were under the 
control of the ministerial nobility. For the discharge of his service 
of judgment and administration every king’s thegn had his 
borough residence, and the borough thegns were a synonym for 
the borough community,* as were the shire thegns for that of the 
shire. They brought their privilege with them, and even London 
was riddled with the sokes and immunities of the king and queen 
and the great ecclesiastics, while one of its wards, the Knighten- 
gild, perhaps took its name from the franchise of a gild of London 
thegns. As late as the reign of John the soke and the soke reeve were 
important factors in London government and found their place 
in the London Custumal. 

Thus, the borough inherited the elements which were universal Borough 
in Saxon politics. As a community it was a folk of freemen em- 
bodied in its court — ^in London the “folkmoot” — its custom, vary- 
ing from district to district, but conforming to the broad lines of 
old English court procedure by oath and ordeal. As an administra- 
tive area it was imder the government of a royal reeve, port-reeve, 
or borough reeve, who presided over the court, took its wites for 
the king, enforced its judgments, and directed its frankpledge. 

There was, therefore, much in the boroughs wliich derived from 
and was governed by inflexible and conservative institutions. All 
Saxon courts proceeded by rules coming out of a remote past and 
preserved a legal formulary of fabulous antiquity. The burgesses 
clung to these forms through the Conquest,^ bargained widi the 
Norman and Angevin crown for exemption from the new law, 
and became the last stronghold of ancient Teutonic custom in an 
age of legal revolution. In the London of Henry IH’s reign the old 
procedure of defence by compurgation ^ remained the palladium 
of the burgess oligarchy, by which the aldermen and the con- 
servative burgess families defended themselves against the unholy 

I J. M. Kemble, Codex Divlomaticus, 857: Eadward king gret Willem bisceop, 
and Leofstan and JEljsi porterefan, and alle mine burhthegnes on Lundene. 

a The Conqueror jgrants that the Londoners shaU “be worthy of all their 
law as they were in the reign of King Edward”. Stubbs, Select Charters, p. 97. 

3 Charter of Henry I to London: per sacramentum quod judicatum Juerit in 
civitate se disrationet homo Londoniarum. Ibid. p. 129. Piacita de Quo Warranto 
(Edw. II), p. 449: et quod nullus de misericorma pecunie judicetur nisi secundum 
legem civitatis quam habuerunt tempore Regis Henrici avi Regis Henrici avi Regis 
Henrici avi Regis nunc. 
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alliance of the crown, a democratic mayor, and the cpmmunc. 
Here and elsewhere the defence of borough Uberties took the form 
of a fanatical clinging to archaic rules of court. Moreover the 
administrative machinery, identical with that ofshire and hundred, 
shared its inelasticity; the future self-governing corporations of 
the towns and cities set out equipped with nothing more than 
courts confined to judgment between parties and even more 
conservative than the courts of the counties, and governing 
officials who were stewards of a lord’s demesne. Beneath the 
reeves’ government the burgesses were headless, without unity 
beyond that of their common membership of their court: even 
their lordship was sometimes divided among several lords, and 
their primary allegiance might be less to their borough than to 
some external manor in the shire.’ 

Within this inexpansive framework there lay and worked the 
most mutable social material of the age. The free play of money, 
sale and purchase, credit, interest, and wages, were closely 
restricted by convention and a pubhc opinion which condemned 
usury and held by the rule of the just price; much of the industry 
of the lesser towns was still agrarian, and tenure and lordship 
preserved a degree of stability even in London. But, in spite of all 
this, the burgesses of even the smallest boroughs were beginning 
to look beyond fixed rents to profit, and to see that buyers and 
sellers could find more useful social forms in the free association of 
equals and rivals in craft or commerce than in the passive and 
defensive devotion of man to lord. Slowly, therefore, lordship and 
tenure began to be undermined by newer and more real loyalties, 
and the mutual oath of gilds and communes became stronger than 
the oath of fealty. Had the burgesses found nothing to serve their 
turn but the public powers of the Jirma burgi— the right to 
compound for the king’s dues by a farm — tradesmen and artisans 
would have remained within the shell of the Saxon borough 
without a law merchant, without action for debt or contract, 
without rules for employment, apprenticeship, or standards of 
craft, without power to protect their merchants in foreign parts, 

» Thus the burgesses of New Romney were for the most part tenants of the 
archbkhop’s honour of Newington, and under that manor they are entered in 
Domesday, where all mention of the borough is omitted. Domesday Book, 
i. 4A. 
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or to gov<;m themselves as the crowded populace of a city. The 
borough as such was powerless even to levy upon its burgesses for 
the care of streets and bridges or to keep a common purse.* It 
could judge, collect the king’s dues, and keep the king’s peace, 
but for the townsmen themselves it was negative safeguard, an 
immunity. 

Some of these capacities they arrived at indirectly by way of The 
the gild merchant, which may have come into the towns by way 
of English cnihtengilds* — the earhest is of about a.d. 860* — ^re- 
ceiving the franchise of tol and team — the right of warranting 
sale — with the asske of weights and measures which went with it, 
or may have been a spontaneous growth of Norman England. 
The gilds were spreading through the towns soon after the Norman 
Conquest, and must have given an outlet to burgess activity for a 
generation before the Jirma burgi* was commonly enjoyed. The 
root privilege of the gild was the right of retail trade within the 
franchise, but it seems also to have conferred a power of positive 
action. Thurstan granted a harts hus or gild hall to Beverley ut ibi 
sua statiUa pertractent ad totius villatae emendaticmem,^ and most gilds 
achieved a very full organization under a gild alderman, a group 
of governing Jurats, a treasurer, and a court of morning-speech. 
Not every town had a gild merchant — ^London foimd a substitute 
in its aldermen and probi homines, and later in its commune — but 
many found in the morning-speech the authority to fix standards 
of work and wages, enforce contracts, to give sanction to the rules 
drawn up for themselves by the several crafts, and to apply those 
conventions of fair trading for which there was as yet no action 
at common law. Especially where the burgesses did not as yet 
farm the bailiffry, there was a natural tendency to concentrate upon 
the gild at the expense of the borough. The rota of those capable 
of responsibility was small, and the Jurats or judices of the town 

» The lesser towns had to apply to the crown for grants of murage, pontage, 
and pavage for these purposes. F. Pollock and F. W. Maidand, Histofy^ English 
Law, i. 662. 

a F. W. Maidand, Domesday Book and Beyond, p. 191: “When, not long after 
the Conquest, we catch at Canterbury our first gUmpse of a mcrchmt-gUd, its 
members are calling themselves knights; knights of the chapman-gild”, 

3 W. de Gray Birch, Cartularium Saxonicum, 515. 

4 Cf. infra, p. 320. 

5 Stubbs, Select Charters, p. 131. “With right to make statutes there for the 
good of the town.” 
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must also be jurats of tlie gild, and sit both in the pubUc court — the 
portmanmoot or hustings — and in the morning-speech of the gild 
also. Thus there was confusion between the proper spheres of the 
gild and the borough; where the latter could not act the gild was 
to be found levying upon its members for the expenses of the 
town,* and the gild merchant might come to regard itself as the 
real source of borough government.* 

The gild Whatever their later history, the gilds merchant of the twelfth 

a^lvent century were powerful solvents of the feudaUsm of the towns. 
feudalism portmanmoots had been subject to the prevailing aristocratic 
trend in judicature. The lawmen’s office of the Danelah boroughs 
had the character of thegnage, and the aldermanries of London 
and Canterbury could be bought and sold. The gild, on the other 
hand, was a community of presumed equals; the phrases com- 
munitas gildae, even communa gildae^ are not uncommon. In the 
morning-speech, though the reigning merchant famiHes no doubt 
had their way, theirs was an aristocracy of wealth and abifity, and, 
while the elective principle was not native to the borough, it was 
everywhere recognized, at least in name, in the gild. Moreover, 
the rise of the gilds accompanied a progressive decline in the 
landed interest, and in the judicial and administrative immunities 
which had arisen from them to divide the borough structure. 
Legal change was in any case reducing the soke and manor courts 
to the rank of a minor justice of trespass and the peace; the suit of 
burgesses to external courts was cancelled by the almost universal 
privilege “not to plead outside the walls”, and, with the bait of 
gild privilege, 3 the tenants of the intra-mural franchises were less 
and less disposed to cling to their immunity from amercement, 
common fine, and tallage, or to claim the protection of their lord’s 
reeves. Bargains by which such discordant groups as the bishop of 
Lincoln’s fee in Leicester^ accepted the full obHgation of scot and 
lot in return for the right of gild marked the abandonment of 

* M. Bateson, Leicester Borough Records, ii. xlvii. 

* At Bedford the burgesses claimed to be able to extend the full borough 
franchise to non-burgesses by making them members of the gild. Placita de 
Quo Warranto, p. i8. 

3 Great landholders found it worth while to seek membership of town gilds 
as did the earl of Norfolk and the East Anglian religious houses at Norwich and 
Ipswich. 

4 M. Bateson, Leicester Borough Records, i« 192. 
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franchise for burgess freedom, and brought the boroughs nearer to 
effective community. It was a minor revolution in English social 
Hfe, the difficulty of whose achievement we have lost the ability 
to estimate, when the men of bishops, earls, and barons surrendered 
their special status, and placed themselves at the king’s mercy with 
their fellow burgesses, accepting the obligations of tenants on 
ancient demesne of the crown.* 

Without the stimulus of the gild constitutional growth was 
slower, but not impossible. Every EngUsh court and the popula- 
tion it served had the potentialities of poHtical self-government, 
and we have already seen the counties make some advance 
towards it in the first half of the thirteenth century. Both in their 
popular composition as folkmoots and in the official groups of 
doomsmen which had formed within them — lawmen at Lincoln 
and Cambridge, deman at Chester, aldermen in London, jurats in 
the Cinque Ports — the boroughs had a root of self-government, 
though it was hard to bring it past the phase of judgment to 
counsel and law-making. The greatest borough of all contrived 
to govern itself until the reign of Richard I without a gild 
merchant or a commune, using, presumably, its port-reeve and 
aldermen to pass by-laws by way of assize,* and its folkmoot as a 
general assembly for frankpledge and the hearing of the king’s 
precepts. Nevertheless, it is clear that the habit and expectation of 
controUing their own affairs bred in the gild merchant counted 
for much, and were preparing the towns to desire more explicit 
recognition. They were in fact managing their own affairs roughly 
upon the basis of equal citizenship, but they were doing so either 
on sufferance, as probi homines called in at discretion to advise the 
judicial oHgarchs as in London, Norwich, or the Cinque Ports, 
or, more questionably still, by using the machinery of ffie gild to 
do that business which the town could not. 

The struggle between these two principles, the rigidity of royal 
or seigneurial administration and the free industrial or commercial 
cooperation of fellow townsmen, is the main tlieme of borough 
history in die Middle Ages. It is that which we have already seen in 

» Pladta de Quo Warranto, p. 158 (Derby): Quicunque in hurgo manserit cujus- 
cunque feodi sit, reddere debet cum burgensibus tallagium (Cf. also Nottingham). 

* Such as die Building Assize of 1189. Munimenta Gildhallae, i. 319; F. Pollock 
and F. W. Maitland, History of English Law, i. 660. 
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the counties, but fought out with clearer purpose and a more 
decisive result. In part the deadlock was solved by the reception 
of the foreign poUtical form of the commune, but the crown 
would hardly have admitted the commune into its cities had it 
not already bartered away a great deal of its demesne right. The 
twelfth century saw a series of bargains to buy out the seigneurial 
right in the court of burgesses and the burgess tenements, to 
The secure the election of the reeve and his subordinates, and to com- 
pound the rents and profits for a fixed hurgi. The rudiments 
of this process appear in Domesday — Dover has already bought 
out its sake and soke* — but it is one which proceeds irregularly. 
The majority of the greater towns answer for their own farm by 
the year 1200 and a number claim to have done so since the reign 
of Henry II, but there are exceptions, of which Winchester is the 
chief. Leicester is buying itself free from the lordship of the earl 
item by item vmtil well into the fourteenth century.* London 
secured its farm in the later years of Henry I. Its charter^ gave the 
citizens the right to elect bailiffs, who should also be sheriffs of 
Middlesex, a sliire Justiciar, who should also hold and keep the 
crown pleas of the city, and to render the king’s profits, both for 
city and county at a farm of for all issues. By diis charter, 
except for the difference between farm and fee-farm, i.e. farm in 
perpetuity, the position of the Londoners was that of the Veteri- 
pontes in their hereditary shrievalty of Westmorland, or of those 
short-lived sheriffdoms and shire justiciarships which were granted 
to Geoffrey de Mandeville and Miles of Gloucester a few years 
later, and the parallel is worth considering. Neither the London 
Uberties nor those of the magnates offered the basis of a new 
poUtical Ufe. The boroughs got from their farm not a general 
power, nor authority to advance their poUtical form towards self- 
government, but immunity. They were no longer at the discretion 
of a stranger who could make his profit by inventing reasons for 
amercement or exceeding the dues of custom. But in their courts, 
their rents, and services, nothing was changed. Some more positive 
recognition was wanted if the burgesses were to govern themselves 
in their own right and not as farmers for the crovm. 

• Domesday Book, i. 2. 

* M. Bateson, Leicester Borough Records, passim. 

3 Stubbs, Select Charters, p. 129, 
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This they found in an idea of community, most intensely The 
reahzed in the boroughs, though even there it is rather a general 
concept ot the state, varymg m mtensity according to time and 
place, than a borrowing of specific foreign institutions. It was, 
indeed, an influence that affected all England in the thirteenth 
century, changing the value of political forms, modifying political 
action, and breaking down the restrictions and immunities of 
feudahsm. Its governing idea is the recognition of a general 
pohtical association of wliich the basic right, status, and duty of 
all the members are identical, and where obedience and loyalty 
are owed equally by all to the pohtical form in which the commune 
is embodied. That form is immaterial to the pohtical concept, and 
the fact that the term commune suggests first to our minds the 
self-governing town is a mere accident of modem historical 
study. We shall treat it in what foUows as only one of many types 
of commune, for in the Middle Ages the word is xmiversally 
apphed — the commune of the county, the realm, the borough, 
the commune of parhament, communes of merchants, — though 
with varying reahty. The capacity to perform a joint legal act 
seems to be sufficient to gain for its makers the name of commune 
with contemporaries. Communes were apparently instituted for- 
mally only in a few of the great boroughs and over a period of 
about twenty years. A forgotten pioneer, Thomas de Ultra Usa, 
tried to set up a commune of York during the anarchy of 1174,* 
there is London’s commune of 1191,* and of those cities which 
had mayors under John, Oxford, Winchester,^ York,+ Bristol, * 
and Lynn, three soon claimed the status of communes,^ and were 
among the first to use a common seal. These city communes 
certainly stood for something very definite. In 1175 York was 
punished as for a revolutionary act, and Richard I’s chronicler 
feared them as tumor plebis, Winchester thought the commune 
worth having without a farm of its bailiffry. Indeed, it is likely 
that at the beginning of its history, while its meaning was still 

* Pipe Roll, 22 Hen. II (Yorkshire). 

^ J. H. Round, Commune of London^ passim. 

3 Letters Close, 6 John, p. 2. Northampton also. Ibid, 16 lohn, p. 188. 
i5john,p. 150. 

5 Letters Patent, 18 John, p. 195. 

6 Letters Close, 5 Hen. Ill, p. 405 : Littere majoris et commune Londonie et 
Majoris et commune Wintonie et proborum hominum Suthhamtonie, 
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clear cut and foreign, the communa had much to offer to the 
theory and even the practice of corporate life. The boroughs had 
become partially feudalized, their only bond of unity was the 
feudal oath, and the burgesses were the men of this or that soke 
or manor if they were not the men of the king by a supposed right 
of ancient demesne; the commune offered them an oath to their 
city and to their confraternity.* It will not do to insist that any 
single implication of this oath was realized and applied, but 
The London under its commune was taUaging itself for civic purposes 
mayoralty consensu omnium, de cujuscunque feudo, while many boroughs still 
needed royal license to do so. Associated with the commune is the 
mayoralty, though it cannot be said with certainty that it arose 
from it. hi London the first mayor was in office within two years 
of 1191, and the mayoralty soon identified itself with the popular 
element in the folkmoot. As an institution it answered to the 
political unity promised by the commune, for, unlike any other 
civic office, it conferred authority over all the discordant parts of 
the borough,* the king’s bailiffry, the aldermen, and the craft gilds. 
It embodied in itself both the elective right of the community 
and the royal commission, so that the king appointed a mayor to 
Lincoln as balltpus noster et major vester,^ and, being added to 
the court of aldermen or jurats, it represented the town to the 
outside world.'* Either as an outcome of the commune, or as an 
alternative way of conferring the same benefit, the mayoralty 
coordinated the borough into an entirely new unity of authority. 
Among the Gildhall memoranda is a draft for a communal oath 
■with echevins, cent pairs, and prudeshommes.^ There was no such 
formal reception of the commune as this, and no English town 

* For the same reason the phrases communa gildae, commmitas gildae were 
applied to the gild merchant. 

* The general power of the mayor and the delimited office of the bailiff are 
distinguimed in the quo warranto plea of Nottingham (Placita de Quo Warranto, 
p. 618): Major . . . presit hailivis et aliis de eadem villa in omnibus que pertinent ad 
. . . ejusdem ville regimen et Juvamen. Ballivi . . .ea que pertinent ad officium suum 
exequantur: the mayor is over the bailiffs and others in the town in all things 
which pertain to its government and welfare. The bailiffs do that which pertains 
to their office. 

3 Letters Fatent, a Hen. Ill, p. 160. 

F. Pollock and F. W. Maitland, History of English Law, i. 681 n.: Et factum 
maioris in hiis que tangunt communitatem est factum ipsius communitatis. 

s J. H. Round, Commune of London. 
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altered its constitution to suit a foreign model. No doubt, if its fuU 
implications had been realized, the aristocracies of the towns 
themselves would have been the first to repel it. But the communal 
doctrine lifted civic patriotism on to a new basis. It was a theory 
of pohtical association alternative to feudaUsm, it was allowed to 
estabhsh itself beside the law of tenure in the towns, as alternative 
to feudal loyalty, and to make demands additional to feudal 
obhgations. It gave a colour of constitutional right to the in- 
evitable advance of industrial over agrarian factors in borough 
government, and in the end it made the civic status of the burgess 
more important than any status by tenure which might survive. 

Communal practice was at its strongest in London, where 
communa became the cry of a violent democracy.* Here an almost 
Itahan precision of civic consciousness was achieved, the folk- 
moot standing for the parliamento, while the London magnates 
followed the aldermanry as the grandi clung to the consulate of 
the Itahan cities. Other towns passed through the same conflict, 
though less consciously and with less disorder, but on the whole 
the boroughs soon forgot the enthusiasm of the commune and 
passed under a government of crafts and Hveries; community, 
therefore, did not in the long run mean popular government, but 
rather a transfer of power from an aristocracy of lords of sokes, 
manors, and burgess tenements to one of traders. But, though the 
struggle between the classes was short-Hved, the two centuries 
during which their franchise was pieced together left their mark 
on the nation, since they brought the boroughs into being as Growth of 
separate units of administration and converted burgess right from 
a variety of tenure to the status of an independent order of the 
state. While the counties had been developing powers of self- 
government and absorbing the elements of feudaHsm into their 
community, a similar but more persistent instinct had been with- 
drawing the threads of local government and taxation firom the 
sheriffs, and giving the principal boroughs independence within 
the counties in which they lay. After a period during which the 
Angevin judiciary had held borough and hundred in a common 
responsibihty to the eyre court of the county, Enghsh administra- 
tion was coming to be split into two distinct elements, standing 
for the respective interests of the minor landed gentry and firce- 
> Liber de Antiquis Legibus (Camden Series), passim. 
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holders and the organized wealth of industry. The order m which 
the various immunities were come by varied. On the whole, the 
freedom from external lordship was earhcst. No burgess could be 
involved in villein status, or put into court on any subject’s plea 
beyond the walls of the city, and this, the right to immun ity from 
foreign courts, destroyed equally the county’s claim to burgess 
suit. Londoners were even allowed to set a court at the Tower for 
the justices of the king’s pleas, and some other towns were privi- 
leged to be the place of session of the eyre,‘ and to have their special 
session of gaol deHvery.* Almost all had the trial of civil right in 
their hustings and that minor criminal justice which was known 
as the placita vicecomitis. On the administrative side the election of 
baihffs gave a certain security, but it left the borough at the 
obedience of the sheriff. In most large boroughs, therefore, city 
coroners were elected^ and the bailiffs of the town were allowed 
to present the farm in person at the Exchequer, ♦ and in the 
thirteenth century many came to have the return of writs of both 
Exchequer and common law courts. It could then be said that “no 
sheriff or bailiflf of the king or any other person might enter the 
borough to perform his office,”* except in case of default by the 
bailiffs of the franchise. This was the Hberty which in another 
connection was said to be “a crown in itself”; in simpler terms it 
was complete exemption from the government of the county, 
and, although the phrase belongs to a later century, it was in this 
right that some towns came to be called counties corporate, 
and to have the title of sheriff for their reeves. By the reign of 
Edward I an important group of boroughs stood outside the corpus 
comitatus and presented a distinct problem of government. 

Fiscal As in the counties so in the towns, the rise of the boroughs 
of towards a parUamentary status is heralded by the clarification of 
borough their fiscal relation to the crown. Upon what ground the early 

* Placita de Quo IVarranto, p. 158: et hahere quod comitatus de Derby imperpetuum 
teneatur apud Derby. Lesser towns, such as Dunwich (Stubbs, Select Charters, p, 
311), had liberty mod nullam sectam faciant comitatus vel hundredorum nisi coram 
justitiis nostris, and that by suit of twelve representatives. 

* Loc. cit.: et quod Rex et heredes Regis mittent justiciarios nostros usque burgum 
predictum ad gaolampredictam . . . deliberandum. 

3 Cf. Stubbs, Select Charters, p. 306. John’s charter to Northampton. 

* Ibid. p. 305. John’s charter to Nottingham. 

s Placita de Qio Warranto, p. ij8. 
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boroughs were treated as royal or seigneurial demesne* we do not 
know. As late as the reign of Henry II this is the basis of a curious 
classification in which cities, boroughs, thegns, drengs, 
and demesne vills are grouped together as liable to tallage: lords 
of franchises might tallage their boroughs when the crown 
tallaged its demesne.^ From this base, tcnurial status the towns 
gradually rose during the twelfth and thirteenth centuries. Per- 
haps the first phase of advance can be found in the assertion by 
certain of the larger towns of their own fiscal unity. Early in 
John's reign Derby and Nottingham, and, no doubt, other towns, 
secured the eHmination of tenurial immunities from taxation, and 
every burgess, of whomever he held, must join with the town in 
tallage.3 But not all towns cared to deal with the king's tallagers 
as communities/ and well into the fourteenth century the tallagers 
were Hcensed to tallage the burgesses by poll or in common as 
they thought best.^ Individual responsibility was the answer to Transition 
persistent abuse of joint levies upon the community, but uponfi^^ 
the whole the communal system was gaining ground, and the 
power of bargaining which it gave began to Uft the burgess out 
of the demesne status. Arbitrary assessment had indeed been 
increasingly difficult to apply as Henry Ill's reign proceeded. 

Again and again the sums imposed had to be reduced, and for 
many towns an agreed amount settled into custom. London came 
to regard 1000 pounds as the Emit ofits tallage and in 1255 resisted 
the king’s demand of 3000 marks,^ and offered 2000. Henry 
complained that the citizens’ conduct was equivalent to a claim to 
be taxed by voluntary aid instead of by tallage, but, indeed, the 
time was coming when it would be more profitable for the crown 
to transfer the towns to the voluntary system. Already the diffi- 
culty of estimate had made it necessary to allow the greater towns 
to tallage themselves through elected burgesses, and the narrow 

I Placita de Quo Warranto^ p. 241: Burgus de Gloucestria qui est de antiquo 
dominico Corone. 

^ Letters Patent, 7 Hen. Ill, pp. 373, 385. Chichester, Exeter, Wilton, tallaged 
for the queen-mother when tne king tallaged his demesne. 

3 Placita de Quo Warranto j pp. 158, 618. 

4 In 1243 London was tallaged by an individual canvass. 

5 Letters Patent, 44 Hen. Ill, p. 76; RotuU Parliamentorum, i. 449 (8 Edw. 11 ), 
separatim per capita vel in communis prout ad commodum nostrum magis videritis 
expedire. 

6 Letters Close, 39 Hen. Ill, p. 160. Optulerunt domino regi duo milia marcarum 
nomine auxiliL 
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difference between an aid and a tallage imposed arbitrarily and 
then reduced on the ground of poverty or custom to what the 
burgesses were willing to pay was fur Aer obscured by the feet 
that custom already extended the tallage to the feanchises and 
would make towns in seigneurial demesne equally liable with 
their free neighbours. In 1297, therefore, the Eighth granted by 
the citizens and burgesses, though it is still linked vwth tallage by 
the taxing of the crown demesne with the boroughs, is levied not 
only from those of the king but from the mesne boroughs also — 
totes citiez e Burghs, petitz e grantz de Reaume, qui quit seient, e de 
quinque tenure ou fraunchise? Under Edward II the rare tallages are 
made at the same uniform fractions of revenue as the aids,* tallage 
and aid have become almost indistinguishable, and the boroughs 
contribute regularly to the latter, and, having shaken off* their 
connection with the demesne,* stand as a distinct and independent 
order of the community. 

By the end of the thirteenth century the compactness of com- 
munity in the towns had become such that “a new line had to be 
drawn between the boroughs and other communitates. Bracton 
saw this, though he saw it dimly.” ^ Nevertheless it is true that 
communa, used almost exclusively of the boroughs, and communitas, 
with reference to the county, are latinizations of a single vernacular 
term commune which was modifying the estimate in which 
institutions were held both in country and town, and was making 
The possible a readjustment of national institutions. At points we may 
crown believe that the fact that the commune was so clearly exempUfied 
boroughs may have influenced the country’s rulers con- 
commune sciously. The commune in the boroughs achieved its greatest 
reaUty under John, and we cannot dissociate it from his inn3f<» 
antipathy to feudalism and willingness to foster any rival political 
theory. He gave the commune to London under Richard, and in 
his own reign almost certainly to Winchester,* and perhaps to 
York and Bristol. He instituted a sworn commune of England 
for the defence of the realm and the preservation of the peace 

* Rotuli Parliamentorum, i. 239. 

* In 1314 a Fifteenth of moveables and a Tenth of revenues. Ibid. i. 449. 

3 As from 1319. Ibid. i. App. 455. 

4 F. Pollock and F. W. Maitland, History of English Law, i. 687. 

5 Which acquired a commune between 1190 and 1220 (Letters Close, 
j Hen. Ill, p. 44 S)- 
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in 1205,’ the thought of which must have been near to that of 
the contemporary London compilation of the ArticuliWillelmi, 
ut omnes liheri homines totius regni nostri sint fratres coniurati ad 
monarchiam nostram.^ Two years after his proposed commune of 
the realm, he transferred taxation from a feudal basis to the 
community at large, and in so doing repeated the phrase by 
which the boroughs were securing the right to tax the tenants 
of the intra-mural immimities to their tallage: quicunque . . . 
cujuscunque feodi sit reddere debet simul cu mburgensibus talliagia^: 
quilibet de cujuscunque feudo sit . . . det nobis in auxilium.* Thus the 
crown was not above using the practice of the commune to 
support its innovations upon feudal custom. 

The theory of community, though in a less concrete form, also The 
played its part in the rise of baronial opposition. It applied less 
apdy to equals in tenure than to association in urban or nural 
groups, nor docs the honour ever seem to have been considered munitas 
in terms of the commune, but it was, perhaps, by some extension 
of the earher and more Hmited use that the body of the tenants-in- 
chief came to be spoken of as communa, communitas, or, quite as 
often, as universitas, regni, the regnum being thought of in this con- 
nection as the special lordship of the king over his immediate 
vassals rather than the sovereignty over all subjects.* The gradual 
expansion of loyalty from the ideal of the special fealty of the 
barones dominici to the king to faith to some imperfectly defined 
national cause was, no doubt, prompted first by the partial break- 
down of the exclusiveness of the baronial circle. Many baronies 
had fallen into fractions between coheiresses, and the number of 
tenants per baroniam was vastly greater than that of the baronies. 

The simple knight might often be richer than his “baronial” 
neighbour.® Yet the transition was certainly made easier by 

> In 1202 John had already tried a temporary, regional commune in the 
district about Harfleur as a means of rapid and coordinated defence against 
Philip. Letters Patent, 4 John, p. 14. 

* IVillelini articuU Londoniis retracteUi, 9. 

3 Placita de quo Warranto, p. 158. + Letters Patent, 8 John, p. 72. 

3 In this sense Henry I spoke of the regnum as an honour of which his barons 
were the members, barones mei honoris. Hen. I, Ordinance of the Shires and 
Hundreds, 3, 

The Modus Tenendi ParUamentum was ready to assert that the tenant per 
loricam should be deemed a baron for parliamentary purposes if he held as much 
as thirteen and a third fees. 
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a background of theory, however, imperfectly apprehended, 
the authority of the communitas regni was constantly urged 
against Henry III, and, on one occasion at least, the magnates 
asserted their need of a common seal of the universitas} This use 
had, as we shall see, a considerable future in the vocabulary of 
parliament, but yet it was not the opposition that exploited the 
theory of community with the greatest effect, but the crown, 
which, by using it to effect the awkward transition from the 
feudal limitations upon its dealings with the counties and boroughs, 
made the word “commune” a vital one in the terminology of the 
national assembly. There was never any hkehhood of the English 
estates establishing themselves upon the ground of tenures; the 
elaborate subdivision of the latter, and their lack of clear differ- 
entiation, made them unsuitable for representation in a national 
council. Indeed, the general and uniform taxation of moveables 
and elected representation were ahke possible only in so far as the 
immunity which so many tenures carried was overridden and the 
innumerable interwoven interests of property, tenure, and lord- 
ship, which neighboured each other in the shire, were endowed 
with some fiction of joint personaUty. It was not tenure-in-chief, 
nor tenure by barony, nor knight service, nor the forty-shilling 
freeholder, nor freehold as such, which came to be represented in 
parliament, but the combination of all these — and through them 
even of the villeins — into the community of the shire; the con- 
stituencies of parUament were to be les communes de la terre, the 
communities of shires and boroughs, the commons. The rise of 
the shire as a community accompanies and helps to further the 
evolution of its fiscal and administrative unity, and both are 
expressed in the writ forms of the summons to elected repre- 
sentatives: ex parte communitatis comitatus,^ vice omnium et sin^- 
gulorum,^ pro comunitatibus eorundem comitatuum hahentes plenariam 
potestatem,^ 

The implications of a claim to communal status were so im- 


I The earls and barons seem to assert their representative quality in 1244 in 
demurring to an aid quod sine communi universitate nihil facerent. Stubbs, Select 
Charters, p. 327. 

* Report on the Dignity of a Peer,m. p. 35 (49 Hen. III). 

3 Ibid, p. 13 (38 Hen. III). 

4 Ibid. p. 46 (ii Edw. I). The formula occurs as early as 49 Hen. Ill in the 
summons to the capitular clergy {ibid. p. 36). 
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perfecdy.understood* in the counties and even in the towns, that 
it is perhaps surprising that the commune should have had so 
large a share in the transition from feudal curia to parliament. This 
was, indeed, its one important achievement in England, where 
social relations and the routine of public life in the provinces con- 
tinued to be governed by feudal motives and the custom of 
tenure, and, as time went on, by the free play of money. It had 
been seized upon to free the crown from its commitment to the 
tenants-in-chief for supply and counsel and — by recognizing 
communes des contis — to rebut their claim to embody the communitas 
regni. It brought it into direct contact with all grades and kinds of 
tenure with a colour of constitutional right, and, in its turn, it 
imposed a principle at a time when parhament was being brought 
into being empirically and almost entirely at the crown’s dis- 
cretion. For such reasons the period during which the knots of 
constitutional law were summarily cut by attributing the quahties 
of a commune to any group which it was inconvenient to deal 
with as individuals is a phase of the history of the constitution 
which it is impossible to ignore. It gave a new non-feudal colour 
to the administrative organization of the provinces, and it had an 
influence upon the growth of parliamentary estates which is 
difficult to analyse but none the less real. In Scotland the line of 
growth is clear. As in England, the tenants-in-chief estabhsh them- 
selves as the communitas regni par excellence. They are joined in the 
first half of the fourteenth century by two other communitates, 
those of the clergy and burgesses, and these, by their representa- 
tives, take their place as the three “communities”, the future three 
estates, of the Scotch parliament. In England the process is less 
simple, but the principle is identical. The English baronage asserted 
a communitas regni during the thirteenth century which was under- 
stood, with more or less clarity, as an embodiment of the principal 
tenures-in-chief of the crown; but with the loss of the Barons’ 
Wars there came a break in baronial tradition. Only a minority 
even of the magnates attended the parliaments of the fourteenth 
century, and their attendance was so plainly at the will of the 
crown that, though the communitas procerum holds its place in the 

' There are, as has been said, many uses of the term in a vague and general 
sense. The communitas bacheleriae AngUae, and so on. 
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language of parliament for a time,* the fiction of a parliamentary 
community of nobles was hard to maintain. By the reign of 
Edward II the representatives of the communes of shires and 
boroughs had attracted the title o£communitas regni to themselves,* 
and, in default of an equivalent communitas baronum, the “three 
communities of parliament” were never adopted into English 
constitutional phraseology. The magnates in parliament, in fact, 
never recovered that clear sense of embodying an order which 
had inspired them as a curia of feudal tenants in capite and which 
would have justified them in claiming the status of a parliamentary 
communitas. In the Edwardian parliaments they represented 
nothing, the commonalty became the one community of the 
English parliament, and it was only when the stability and con- 
tinuity of the magnate clement was being estabHshed in the 
patented peerage of the fifteenth and subsequent centuries that 
they were able to assume a fixed legislative status by the vaguer 
tide of “estate”. Even so, theory plays an important, perhaps a 
decisive part, in the first vital century of parhamentary history. 
The view of the counties and boroughs as communities, achieved 
so laboriously in the face of feudal privilege, and held firmly by 
the year 1300, not only made it possible for the crown to handle 
them as units and deal with them through their representatives, 
but it also blocked the way to direct negotiation with individuals 
and groups. By the ninth year of Edward II the crown had ceased 
to approach the royal demesnes directly for the aid on moveables, 
and the shire faced it as an indivisible whole. Edward I and 
Edward III were disinclined to complicate their task of ruling and 
fighting by debating political abstractions, and accepted the com- 
munity notions which were making headway in provincial or- 
ganization and used them without question as material for their 

• So of the “Bill” of the prelates and proceres in the Lincoln parliament of 
1301, non placuit Regi set communitas procerum approhavit. Parliamentary Writs, 
i. 105. 

* Ibid. ii. 157. The grant of service for the Scotch war in 9 Edw. II was 
made by the magnates et communitas regni. This is explained in the writs as 
referring to the earls, barons, liberi homines et communitates. It is probable from 
the phrase ks Contes, Barons, et la communante de la tere in the First Statute of 
Westminster that the transference had taken place by the beginning of the reign 
of Edward I. An assertion of the community of the barons is made in 127a, 
when certain magnates wrote in the name of the communitas procerum to 
announce the accession of Edward I. Rymer, Foedera, i. 888. 
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machine <jf parliament. The communitas — ^in the French vernacular, 
commune — became, indeed, the most active political conception 
of the day, and, with all the exceptions which are to be foimd in 
the practice of any general theory, it played something of that 
directive part in the growth of public institutions that was played 
by notions of tenure in the preceding age. Indeed, it is mainly 
because of this change in terms and the beUefs they stand for that 
with the accession of Edward I, and most of aU in his dealings 
with parhament, we are, conscious that a new age is in being. 
Feudalism, if the episode of the Ordinances be excepted, has 
ceased to be a general standard to which the validity of institutions 
and acts of government is automatically referred. It is yielding to 
monarchical empiricism, community, and economic realism. A 
parhament embodying in a Communes’ — Commons’ — House the 
elected representation of shires and boroughs is as natural an out- 
come of the age in which community is the basis of poHtical 
thought as is the witenagemot of that of the law-worthy folk, or 
the commune concilium of tenants-in-chief of that of the feudal 
honour. 


ii 

PARLIAMENTARY MONARCHY 

The progress of our constitution is so slow, proceeds by such Summary 
shght advances, and is subject to so many reactions, that it is im- 
possible to divide its history into compact periods. Nevertheless, 
there is something to be gained by surveying that progress at long 
range and watching the emergence of new principles of the most 
general kind. Political history imposes the accession of Edward I 
as the beginning of an age, and it is possible to see in the reign of 
the three Edwards the consoHdation and completion of a new 
phase of the constitution. Speaking with the widest latitude, the 
reign of Henry III had seen the collapse of feudalism as the basis 
of the practice and theory of political Hfe. It was no longer easy 
to beheve that the regnum was no more than a supreme and 
intricately ordered example of honorial government,* and one 
merit of the reign of Edward I is that he had the courage or the 
indifference to break with the feudal past, and to found what, at 
least as a system, was a new regime, upon the basis of prerogative 
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exercised b parliament. But the rule of Edward I did no more 
than make prerogative mdestructible and give the future estates 
their earhest experiences of practice. In prerogative a possible 
centre of unity had been created to replace the feudal curia, but 
the state as a whole waited for a reconciliation between its still 
uncoordmated elements. The prmciple of government was still 
discord rather than harmony; Chamber and Wardrobe were 
rivals of Chancery and Treasury, the Great conflicted with the 
Privy Seal; the kbg taxed on the right hand by a consent imposed 
by the ancient rules of tenure, and on the left with the rismg 
strength of prerogative; parliament, as yet no more than the 
servant of the kbg, was hardly an effective critic, stfll less the 
master of tbs complexity and disunity. In the reign of Edward II 
there opens the struggle to impose bterdependence and common 
subordination upon the mbistries, to consoHdate taxation upon a 
common principle, and to brbg the whole under the survey of 
the magnates b parHament, but tboughout the reign the objects 
aimed at are never clearly seen. The problem is clarified by 
victories won b turn by the dybg feudal cause, by parHament, 
and by the domestic officers of the crown, each crisis adding its 
legacy of experience. Some order is gabed after the victory of the 
middle party and the Despensers, but it is precarious. At any time 
the kbg might have defeated opposition poHtics and cstabHshed 
government upon the Chamber, the Wardrobe, and the Privy 
Seal. The strikbg of the final balance is, therefore, the work of 
the long reign of Edward III. Naturally opportunist, ready to be 
compliant at home b return for the nation’s generosity b paybg 
for his crown of France, he came to see that the curial offices 
should be used, not as Henry III had used them to mabtab an 
inner personal admbistration tbeatenbg at any moment to take 
power openly, but either as household offices with Htde bfluence, 
or as responsible mbistries embodybg the will of the kbg, but of 
the kbg as head of the state, leaving the mab work of ad- 
mbistration to Chancery and Treasury, and coordbatbg them 
with each other and both with the crown. When this reconciHa- 
tion between the offices of the household and the offices of the 
state had been accomplished, and when parliament had come to 
be accepted as the controUbg bfluence withb which the various 
powers of the executive performed their functions, the parHa- 
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incntary monarchy may be said to have been firmly estabhshed. 
It was a new poHtical form, replacing the regime of feudaHsm, 
though embodying much that survived from feudal theory. 


In spite of Henry’s six final years of uncontrolled rule, the Position <A 

accession of Edward I had something of the character of a restora- ^ 

, . , 1 -11 .. 1- 1 accession 

tion. For the first time since 1258 a clear personal will coordmated 

and directed the state. In Edward the country found a leader more 

single-minded than de Montfort, and one whose instinct in what 

he felt to be essential for the good of the country chimed more 

exactly with its own than that of any king since the Conquest. 

War for the king’s right in Poitou, wherein Henry had vainly 

tried to convince the barons that “his honour was their own”. 


gave way to the more real menace of the Welsh and Scotch 
borders, “to which, God willing, we mean to put an end, thinking 
it best and most seemly that we and our people should labour and 
spend for the common weal at this one time for th» utter extirpa- 
tion of the evil”.* It is a change of aim which justifies a new 
language from the king to his people, confidence and leadership, 
the capacity to accept and use the real distribution of forces within 
the nation; only when the threat is to Gascony has Edward to 
descend to persuading. The conjuncture was one where a genera- 
tion had reached the end of its capacity for effort and events 


waited for a fresh impulse. Edward was no doctrinaire, certainly 
no democrat; there was Httle that was entirely new in his scheme 
of government, or, if there was, it was in the clearer assertion of 
prerogative; he ignored theory and made his way straight to 
action, and his reign carried the country no further than the phase 
of experiment in what we call parHamentary government. What 
he did was not final in form and might have been undone by a 
strong king following him. Nevertheless, much that was settled 
neither by the baronial rebeUion nor by the return of Henry HI 
to power had found by the end of his reign at least a provisional 
answer, or, more strictly, a choice of answers. The ministries of 
state, the county and borough communities, the king’s Council 
and the colloquium of the magnates had come far since the death 
of John, changing their functions and shedding many of the 


1 Parliamentary Writs, i. 10. 
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prejudices and pretensions of feudalism. Under the feeble but ad- 
venturous rule of Henry HI the feudal control of the state had lost 
its vigour, the experiment of replacing it by a nominated council 
of magnates had failed in 1261, and the field was open to a king 
who could make the crown the centre of unity. It was, in fact, 
a point of history when everything turned upon the accession of a 
king who could ignore the jealousies and prejudices of the last 
reign, and who was prepared to take parties and institutions as they 
stood and to reconcile them in a practical order of government. 
Change in The liberal historians of the nineteenth century accepted the 
die theory entry of the commons into parliament as the outstanding con- 
^ stitutional interest of this period, and saw in Edward the creator 
of English constitutionalism. The growth of representative institu- 
tions at this time and during the preceding half-century is, indeed, 
one of the outstanding facts of English history. We shall, however, 
miss its true significance if we forget that it was accompanied and 
made possible by an evolution in politics which determined not 
who should pStticipate in political action but the very nature of 
legislation itself Until well into the thirteenth century the primi- 
tive conception of a society living within the frame of an inherited 
law had deprived the king of the quality of law-maker and 
restricted the commune concilium to recognition of custom, and 
participation in adjustments of right and procedure by way of 
assize. Vital changes were, no doubt, made, but they were made 
in such a way as to obscure their real nature as legislative change.* 
The right to legislate, therefore, never came into dispute. If a 
choice of the crown, or of the commune concilium, or of both con- 
joined, as legislator had been faced, the last would have been 
chosen without hesitation, but the issue was, in fact, never realized. 
Thus it was that the country approached a second great period of 
legislative activity, comparable to that which Henry II had carried 
through under the colour of assize, imprepared with any fixed 
theory as to where lay the right to make new law. With the 
accession of Edward the community was upon the edge of a new 
phase of law-making by statute,* that is by enactment consciously 

• Bracton considered it right legem in melius converti but not legem mutari. 
F. Pollock and F. W. Maitland, History of English Law, i. 176 n. So the barons at 
Merton in 1236, notumus leges AngUae mutari. 

* Ibid. i. 178 et seq. 
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changing or adding to the body of unwritten custom and made by 
the mere act of authority. The change is only in process of realiza- 
tion under Edward, since the recording of enacted statutes, the 
corpus of written law as opposed to custom, later to be gathered 
into the Statute Roll, is an innovation of his reign, and its flrst- 
fhiits is the Statute of Gloucester of 1278. The very nature of 
statute is still doubtful, and will remain so for a generation, and, 
since the basic conception of law as custom is shaken, it is a time 
of confusion as to the ultimate authority from which the new law 
which is not custom comes. Extreme and contradictory views are 
possible among men who are almost contemporaries, and the drift 
is towards prerogative. For Bracton and Grosseteste, enacted law 
is the exception, and is the province of the king in the council of 
his barons. For the Edwardian Britton, all law is statutory and its 
initiation lies with the king. Britton would find many to contest 
his view, but the doubt is there, and, beneath the play of poHtical 
events, the age is committed to a search for something radically 
new in its polity, a legislator — the king if the demand at once for 
change and stabiHty is to bear down the feudal right of the past 
and the rising activity of the communes; some revival of feudal 
councils, or some new council or cotmcils of the nation, if the 
older view of the popularism of law is to prevail. 

In so far as it is possible to generahze about a problem upon The 
which the Edwardian lawyers and statesmen had themselves no 
clear Hght, doctrines and practices drawn from two separate 
phases of history contributed to the theory of legislation during 
the fourteenth century. The older strand of thought, arising out 
of the feudal past, endowed any assembly of magnates summoned 
by the king with some of that power to declare custom and to 
innovate by assize which inhered in the council of the tenants-in- 
chief and especially in commune consilium. This power had been 
effective only rarely during the reign of Henry III — the Statute 
of Merton was perhaps the last occasion on which it was unequi- 
vocally admitted by the crown* — and the failure of the baronial 
reformers had gone far to discredit it. This full power to provide, 
to make law, is replaced, and that only intermittently, by that 
assensus of the clergy, magnates, and communitas by which the first 

t The Provisions of Westminster, claiming much the same authority as those 
of Merton, arc a document of the opposition. 
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Statute of Westminster and Edward’s last Statute of Carlisle were 
issued. Theoretically, it remained as a possible ingredient of any 
share the barons might be asked to take in a future parliamentary 
model, and in successful opposition they tended to revert to it. 
It was recognized at Lincoln in 1301, when that strand of poHti- 
cal theory which rested the stabiHty of law upon the Great 
Charter with the consilium regni as its guardian experienced a 
revival, but taking the general trend of theory rather than any 
specific enunciation, it would seem that such legislative function 
as the barons derived from their curial past, at best never clearly 
defined, was losing in efficacy by the reign of Edward, and that 
the idea of claiming a similar function for the commons was not 
then entertained. 

The reign of Edward was a time of slack water between 
the dying impulse of feudahsm and that poHtical Ufe of 
parliament which was as yet in the future. It was possible, 
therefore, for the crown to emerge in the absence of rivals as 
legislator by prerogative. Such prerogative was a newly 
emerging power, but it was held firmly and long enough to 
determine the form of legislation when parhament came to its 
full statvure. The king as legislator was a new factor in the thirteenth 
century. This was, indeed, a power arising indirectly, evading 
criticism by its intangibility, a principle built up from the graduJ 
transformation throughout a century of the king’s relation to 
privilege, and therefore to law. Franchise, long subject to inquest, 
had come at last to be no longer regarded as arising from 
landright or indefeasible. Even the verdict of the countrysides was 
no longer accepted as final as to its reahty. Edward, on the con- 
trary, claimed that custom was at the mercy of the king’s preroga- 
tive when it conflicted with the pubhc interest,* and, though this 
might be an extreme view, as a matter of practice under Henry III, 
in the theory of Bracton, and by express order in coimcil under 
Edward, all franchise had come to be subject to justification by 
the express words of royal charters. Every Uberty not warranted 
by charter must be sued for to the king, and, in addition, all redress 


* Rptuli ParliamentoTum, i. 71: Dominus Rex pro communi utilitate, per prerogit- 
tivm sum in multis casihus est supra leges et consuetudines in regno suo usitatas. 
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not obtainable in the common course of law* could be obtained 
only by his grace and favour. The result was to inject a new virtue 
into the crown. It became the target for innumerable petitions 
from individuals for warrant of privilege,^ which it withheld or 
conceded at its will. Petition and grant in the king’s Council 
became one of the busiest functions of the crown. This was in 
itself a making of law, albeit of private law, privilege, and the 
more numerous the petitioners, the greater the group of the 
beneficiaries, the nearer shall we be to calling it legislation. Grant 
of liberties to the commune of one county 3 in answer to the 
petition of that county may leave us doubtful — ^is it privilege- 
making or law-making? If the communes of all the counties unite 
to petition, the king’s grant of what they ask will make law of 
general application, will be a change of national custom — legisla- 
tion — and legislation by the king’s sole prerogative moved by the 
petition of his subjects: Dominus Rex ad Parliamentum suum . , , de 
gratia sua speciali et etiam propter affectionem quant habet erga PrelatoSy 
Comites, Barones, et ceteros de regno suo concessit^: “the Lord King at 
his Parliament has granted”. It is not, moreover, the commondty 
alone that petitions. The magnates, both prelates and others, 
make petition at the king’s parliament,^ and, in the guise of peti- 
tioners to the king to confirm old law or concede new, seem to 
occupy the common ground of subjects rather than that from which 
the barons of Merton declared nolumus leges Angliae mutari. Much 
will depend upon whether they are called upon to take the higher 
or the lower status in the future parliament. If they assume at once 
the rank of a feudal curia, they will in some measure inherit its 
function and control the legislation from the beginning. If they 
appear as petitioners, there must be a long struggle before their 
petitions can acquire a coercive power over the initiative of the 
crown. 

By the accession of Edward, however, the possible claimants to 

1 Tortz et grevances faites a eux, qe ne poent estre redrescees par la commune Ley 
ne en autre manere santz especial garant. Rotuli Parliamentorum. i. App. 444. 

2 Ibid. i. 50: Priorissa de Amesbir * . . . petit quod Rex ei concedat fines et redemp* 
Hones hominum et tenentium. 

3 La commune de Cestresire prient a lour Seigneur le Roy. Ibid. i. 6. Communitns 
ville de Gloucestre conqueritur . . . et supplicat Domino Regi. Ibid. p. 47. 

4 Ibid. i. 36. 

5 Ibid. i. 35. So also the Statute Quia Emptores: Dominus Rex in Parliament 0 
suo ... ad instantiam Magnatum Regni sui, concessit, providit, et statuit. Ibid. i. 41. 

VOL. I 22 
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act as legislator were no longer two but three. Betweei? the king 
and the feudal Council, and widening the gap between them, there 
had arisen the permanent sworn council of state, and, since it 
contained the principal ministers and the king’s intimates, and 
had the almost decisive advantage of knowledge of administration, 
constant session, and continuity of policy, it was likely to be the 
strongest claimant of the three. Its claim was especially valid 
because the developments of perhaps the last fifty years had 
placed the council across the line of that main stream of future 
legislation, the subject’s right of petition and the king’s power to 
redress grievance. After the courts of King’s Bench and Common 
Pleas and the court of the Exchequer estabhshed their several 
spheres of Jurisdiction, the Council retained a function which was 
more restricted but no less preeminent than that of the undivided 
curia. It remained a court of reference for all causes which came 
before the Benches, the Exchequer, the eyre, and the courts of 
justices assigned, and which yet in any way exceeded their com- 
petence. It often instructed the justices to transfer cases involving 
important interests to its own consideration, and it admitted of 
direct petition from individuals or communities, which might be 
referred to the appropriate court or answered directly by the king 
in Council. It was the supreme court for the consideration of 
franchise. The amount of justice dispatched coram ipso rege 
diminished after the reign of Henry II, but the number of petitions 
for extra-legal redress and rehef from the undue harshness of the 
law or for new privilege, the germ of prerogative law-making, 
increased — the emergence of a special jurisdiction of Chancery 
under the Edwards is proof that tliis was so — and the permanent 
Council became more and more a body for the hearing of 
petitions. By the middle of Henry Ill’s reign* it had already 
adjusted itself to this influx of legal and extra-legal business by 
concentrating it upon certain seasons of the year, when it sat at 


> Letters Close, 3 Hen. Ill, pp. 383, 409, 410. The Michaelmas session of the 
Exchequer early came to be used for this purpose, the Council conferring 
with the barons of the Exchequer and sitting in the Exchequer to receive 
reports of inquests and to hear pleas of right. Ibid. 4 Hen. Ill, p. 437. Sheriffs 
enquire into the present tenure of King John’s lands, especially of the terrae 
Normannorum — et inquisicionem illam . . . facias scire nobis et consilio nostro . . . 
apud Westmonasterium in Crastino Sti. Michaeli — all those who hold such lands 
attending with the sheriffs to show cause. 
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Westminster for convenience of reference to charters and the rolls 
of the Treasury, and ordered the attendance of any justices who 
might have been upon eyre or commission, of the barons of the 
Exchequer and the justices of the Jews, and also of the benches — a 
full quorum of legal and conciliar lore.* These special sessions of 
council became stereotyped before the end of Henry's reign, and The 
early in that of Edward they appear as a sharply distinguished 
organ of the state of extreme importance under a name which council 
they share with the colloquia of the magnates — ParUament, rofi- in Parlia- 
cilium regis ad parliamenta sua or in parUamento.^ This Parliament of 
law and council of Edward was a large body.^ It consisted of the 
sworn counsellors of state, afforced, since the matter before them 


was principally legal, by the justices of both benches, and the 
barons of the Exchequer.'^ It contained, of course, the great 
officers of state, notably the chancellor, and, since it entertained 
petitions not only from individuals but from communities, and 
since the power of the king to create new privilege, to which it 
was hard to set a limit, was habitually exercized with the advice 


of his parliaments of council, the latter's jurisdiction constantly 
verged upon legislation; Edward associated the council with him- 
self as the authority of statute.® A final dying away of the impulse 
of the magnates to act as the mouthpiece of the miversitas regniy 
and any failure of the communes to establish regular constitutional 
access to the crown by representatives — both possible eventualities 


in the generation that followed the battle of Evesham — might at 
any time have left the council ad parliamentay since it embodied 
the king's prerogative,^ not only the highest jurisdiction but the 


* These sessions, sitting most commonly a fortnight after Easter and Michael- 
mas, were clearing-houses for petitions for favour and examination into 
franchise. In the ’fifties meetings of the colloquium of the barons were often 
summoned to coincide with them, and roUs and chronicles sometimes accorded 
the title of parliamentum to the occasions of which they formed part. The 
material and some of the function of parliament existed in them. Ct. J. E. A. 
Jolliffe, Some Factors in the Beginnings of Parliament. Transactions of the Royal 
Historical Society, vol. xxii. ^ Rotuli Parliamentorum, i. 15. 

3 70 in 1305. F. W. Maitland, Memoranda de Parliamento, p. cvi. 

4 For the composition of the Council in Parliament in 1305 cf. Ibid. p. xliii. 

5 Rotuli Parliamentorumy i. 78: per ipsum Dominum Regem et consilium suum 
provisum est. De commune consilio statuit (Rex). 

^ It is curious to notice how closely king and Council arc identified in their 
official acts. Even the routine questions to petitioners take form of a joint 
address from king and Council; et super hoc, per ipsum Dominum Regem Anglie 
et consilium suum quesitum est. Ibid. i. App. 226. 
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sole legislative authority of the realm. In this phase of i^s history, 
the embryo legislative function of the Council was indeed already 
detaching itself from the mass of legal business; by 1280 petitions 
triable by the benches, the Exchequer, or the chancellor were only 
given a first hearing by Council, and found a complementum justi- 
tide, as it was called,* in the old-estabUshed courts. Reserving its 
full judgment for a residuum of doubtful causes, such as oftenest 
called for legislation, the Coundl might have come eventually to 
recognize its function as essentially that of a legislature, and the 
very terms of the Council’s resolution of 1280 show that upon 
this matter it was very near to reaUzing its new function; “in this 
manner the king and his Council may be able to attend to the 
great affairs of his realm (the magm negotia regni that had been laid 
before the barons under Henry), and of his foreign lands ■without 
charge of other affairs’’.* 

Dtjinitm It may need an effort of imagination to detach our minds from 

of parlia- subsequent meaning of “parUament” as an assembly of the 

peerage and the representatives of the people, but the rolls of the 
early Parliaments leave no doubt that in this period of their origin 
their only essential elements were the king, the sworn Council, 
and the various justices, and that the “parleying’’ from which they 
took their name was primarily legal. Placita et petitiones, trial of 
causes and petitions for legal redress, are the only business upon 
some of these rolls. The hearing of such, placita and petitions seems 
to be the fact which distinguishes a parliament from the various 
colloquia, tractatus, and so on, which the king held from time to 
time with his magnates, with representatives of shires and boroughs, 
with the clergy, with merchants. The presence of the king, the 
Council, and the judges, seems to be the fact which distinguishes 
a parliament in composition from such other assembhes. 
Chancery marked parliaments proper by issuing writs of summons 
de veniendo ad PaTliamentum, de Parliamento tenendo; "writs for other 
assemblies it endorsed de veniendo ad tractandum, de subsidio petendo, 
de tractatu habendo, and the like. An assembly embodying prelates, 
magnates, knights, and burgesses, without the Coimcil, and 
summoned ad colloquium habendum, would be no parliament — in 
the reign of Edward III it would be called a Magnum Concilium. A 

* Memoranda de Parliamento, cd. F. W. Maidand, p. iji. 

* Letters Close, 8 Edw. I, p. 56. 
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meeting only of the king, the Council, and the justices to try 
placita and hear petitions was, on the other hand, perfectly a 
parhament. 


The future of legislation would turn chiefly upon how far the Possible 
Cotmcil in Parliament was left to reahze its potentialities without •alterna- 
tives. A consistent lead by Edward during his thirty-five years 
reign might have allowed it to do so. The colloquium of the mag- ment 
nates might have been summoned only to grant aid, the shires and 
boroughs might have been approached through justices auxilitm 
assidendum, as in his father’s reign, assent to taxation might have 
been obtained in the courts of the counties,* and the cities and 
towns tallaged as ancient demesne. Alternatively, a conciliar 
system, either of the old universitas or with representatives of 
estates, might have been created, and allowed, Hke the dtats of 
France, to vote subsidies and present grievances at a safe distance 
from contact with the real centre of government in the conciHar 
Parlement. As in France, they would have answered the poHtical 
ambitions of the nation till the monarchy had reached its full 
growth, and their end would have been that of the French ^tats 
generaux, a prerogative taxation by tallage and estates convinced 
of uselessness and falling into desuetude. Thus, the death of Henry 
left the field open to experiment. The constitutional force of 
feudahsm was almost spent, and the king’s prerogative was rising 
towards the ascendant, and it might be necessary to reconstitute 
the commune concilium about this centre and upon a new system. 

Given a king of Edward’s quaUties, one thing alone was certain, 
that the Council, especially the Council in the Parhament, would 
be increasingly the motive force of government. The conefliar 
regime of his father was, indeed, retained and accentuated. 
Knights, justices, clerks, and officials of the household were the 
mainstay of Edward’s Coxmcil and filled the great offices. No 

I As was done in 1282 when John de Kirkby went the round of the country 
negotiating supply — curiale subsidium — ^in the shire courts (Stubbs, Select Char- 
ters, p. 457), ani on a smaller scale, in 1292, when the barons owning land in 
Wales and the communitas of Chester gave a Fifteenth. Stubbs, Constitutional 
History, ii. 129. The recurrent assemblies of merchants to grant exceptional 
customs are a device of the same kind. The towns granted a Sixth by separate 
negotiation in 1294. 
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great ministers of the baronial type served during his reign, but 
men like Burnell and Hamilton as chancellor, and fCirkby as 
treasurer. Against such men the cry for baronial ministers could 
not be raised, for Edward was strong enough to value able 
servants and ruthless in sacrificing them when it became necessary 
to save his credit.* 

The “parliaments” of that collection o£placita and pctitiones which 
we know as the Rotuli de Parliamento are primarily such meetings 
of the Council ad Parliamenta as we have been describing.* But 
Edward, and probably Henry before him in the last decade of his 
reign, had been in the habit of afforcing them by summoning a 
selection of the magnates, and even representatives of the com- 
munes by a writ De Veniendo ad Parliamentum. The colloquium or 
parliamentum^ of Henry’s barons was upon occasion conjoined 
with the Parliament of Council. The purpose of this addition of 
the magnates to parliament was the holding with them of col- 
loquium et tractatus upon great affairs of the kingdom, which the 
king and Council did not care to dispatch alone, and the nature 
of which is generally stated in the summons. They are such 
matters as the affairs of Gascony or Scotland, the demands of the 
Pope, or the peace of the realm, and, taking the first place upon 
the agenda of the later parliaments of the estates, they came to be 
distinguished as “the king’s business”, “les busoignes le Roy”, 
as opposed to the placita and petitiones of subjects. It has been 
held that “this amalgamation of ‘estates’ and ‘parliament’ con- 
stitutes Edward’s claim to be the creator of a model English 
parliament”."* Taken together, the evidence of the writs of 
summons, of the petitions in parHament, of the more representa- 
tive memoranda of the parliament of 1305, of the preambles to 
statutes, and of the chroniclers is fatal to the view that Edward 
was the sole pioneer in this. From the be ginning of Edward I’s 
reign the magnates were summoned by writs which the Chancery 
advisedly classed as brevia De Veniendo ad Parliamentum.^ The 

1 As the treasurer William Manh was sacrificed in face of the outcry against 
the taxation of 1295, and Hengham, Weyland, Bray, and Stratton after the 
king’s absence from 1286 to 1289. 

2 Report on the Dignity of a Peer, iii. p. 170. 

i The occasional use by chroniclers of parliamentum for the colloquia of the 
magnates has caused some confusion. 

♦ A. F. Pollard, Evolution of Parliament, pp. 47 et seq. 

S Report on the Dignity of a Peer, 464, p. 36 (3 Edw. I). 
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assembly of 1275 included prelates, earls, and barons et la com- 
munaute ae la tere; in the words of its Statute of Westminster, it was 
le primer parlement general apres le corounement^ The phrase pre- 
supposes earUer “general parliaments”^ — the Edwardian Close Roll 3 
calls the assembly at Winchester after Evesham a parUament — and 
it might be inferred that the clerks who drafted it were of the 
opinion that some at least of those sessions of Henry’s reign, to 
which not only the unofficial historians of his day but the king’s 
secretaries gave the name of parliament, were essentially like that 
of 1275.^ 

1 Stubbs, Select Charters^ p. 442. 

2 It may, however, be suggested with some hesitation thsit generale or plenum 
parliamentum was used rather of the full session of the conciliar parliament, as 
opposed to the various committees of triers of petitions appointed during its 
term or to the chancellor's court, than of a full assembly of “estates’*. 

3 Letters Close, 4 Edw. I, p. 274. 

4 Letters Patent, 39 Hen. Ill, p. 399. A parliament three weeks after Easter, 
1255. This was Matthew Paris’ parliament of omnes nobiles Angliae tarn viri 
ecclesiastici quam saecularesy ita quod nunquam tarn populosa multitudo ibi antea visa 
fuerat congregata. It met in quindena Paschae^ quae vulgariter Hokeday appellatur. 
There is no doubt that the magnate assembly of Oxford in 1258 was called a 
parliament in letters patent and the Provisions of Oxford gave the title to their 
triennial sessions of the Council with the representatives of the universitas. 
Knights were summoned ad Parliamentum in 1264, twenty-five earls and barons 
were called in 1261 ad instans parliamentum {Report on the Dignity of a Peer, iii. 
p. 23), and clergy, barons, knights, and citizens were similarly called ad instans 
parliamentum quod erit Londoniis in octavis Sti, Hilarii in 1265. The objection that 
^‘there are between 1275 and 1298 nine assemblies summoned by ‘parliamentary’ 
writs, and fifteen sessions whose business is recorded in the rolls, and . . . not 
one of the nine coincide with one of the fifteen” (A. F. Pollard, Evolution of 
Parliament, pp. 47 et seq.) is not quite conclusive. All the rolls of Parliament, 
i.e. the colhctci placita and petitiones', are wanting for the years i~6 and 6-1 8. 
Chroniclers record “parHaments” attended by magnates and representatives at 
intervals throughout the reign, and the nature of our record is certainly in- 
sufficient as evidence to prove that these were not parliaments in the strict sense. 
There seems, therefore, no reason to regard parliaments in which the Council 
are joined by magnates and representatives as an innovation of the last years of 
Edward’s reign, nor, necessarily, of Edward’s reign at all. Henry III almost 
certainly had recourse to them, though Simon dc Montfort, though he might 
summon knights to a colloquium, had not the royal power which alone could 
summon a parliament. During the last two decades of Henry Ill’s reign the 
use of the term parhament was probably in process of becoming fixed. Many 
assemblies which seem to merit the description are not officially so called, or at 
least we have no record of their being so called, and it would not be surprising 
if further research revealed the fact that the principal difference between the later 
assemblies of Henry Ill’s reign and the earher assembhes of Edward I’s were one 
of name. Certainly, the parliamentary business of placita and petitiones seems to 
have been carried on actively in Henry’s parliaments. 
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Fluidity oj 
parlia’^ 
mentary 
institution 
in 1272 


But, although it is true that the parhament of the future was to 
consist in the interlocking of the colloquium or parliamentum of the 
magnates with the parhament of Council, and that some precedent 
for this was certainly set in Edward’s third year, and probably 
under his father, the whole constitution was still fluid at the 
beginning of Edward’s reign, and remained so in some measure 
imtil its end. Among the dubitabflia, as to which the pohcy of the 
king was likely to be decisive, we may place the choice of mag- 
nates to receive the direct writ — the basis of the future House of 
Lords — the caUing or not of representatives from the communes 
of the counties and boroughs, and the degree to which assembUes 
other than parhament were to be used to dispatch more or less of 
the ardua negotia regni. As to the powers of parhament and its 
several members when summoned, the situation, in the ambiguous 
phase of law which then prevailed, was even more obscure. Were 
the magnates to be legislators in their traditional feudal character, 
or counsellors whose advice might be set aside, or assessors whose 
assetisus was valuable but not vital to statute, or simply petitioners 
awaiting the result of the king’s discussion with his Council? Was 
statute to be by authority of the king in the inner parhament of 
Council, or in the parhament with Council and magnates to- 
gether? And were the representatives of the communes summoned 
in any legislative capacity at all? Finally, were magnates, or mag- 
nates and communes to be incapable of granting aid except in 
parhament, or would local or general non-parhamentary assem- 
bhes suffice, and could the magnates act in their old capacity to 
grant on behalf of the communes as well as for themselves, or must 
the latter be consulted through their representatives? None of these 
questions was settled when Edward came to the throne nor were 
they finally answered during his hfetime, for they only arise in the 
hght of later experience of the working of parhamentary insti- 
tutions, but his reign estabhshed certain precedents of value. 
According to the answer that might be given to them, there was 
material for perhaps a dozen constitutions other than that which 
ultimately grew into being. 


It may be said at once that no statute ever issued except from par- 
hament, that is from an assembly of which the parhament of Council 
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at least formed a part. The colloquium of magnates alone — the Mag- 
num Concilium as it came to be called under Edward III — ^never legis- 
lated. In that sense the king in his Council in his parliament was 
the centre of the state. It is nevertheless true that other forms of 
assembly, without parliament, were summoned late in Edward Ts 
reign, and long after it, and that they were concerned with de- 
liberative business which we should call parliamentary — but which 
contemporaries would not* — though none of them was sum- 
moned by the writ De veniendo ad Parliamentum.^ Throughout his Non-par- 
reign Edward continued indifferent to the exact composition of 
these occasional assemblies. According to convenience he sum- 
moned them in any part of the kingdom, from all classes that he 
wished to use, and laid upon them any fiscal or executive buirden 
they could be induced to bear. If there is any principle it is that a 
proportion of magnates should be present in any council that is 
required to grant an aid. Such assemblies were more variously 
constituted than was parUament, were often summoned to deal 
with some immediate crisis, and had at times so strong a military 
quality that they are hard to distinguish from simple summons to 
service in the host. Such is the summons to some two hundred 
barons and knights to come to Ross on the Nativity of the Virgin 
in the 25th year de quibusdam negotiis nos et regnum nostrum specialiter 
tangenciis . . . locuturi et tractaturij It was in an assembly of the host 
summoned by writ of bodily service for Gascony^ that the most 
dangerous crisis of the reign was fought out in July 1297, the 
confirmation of the Charters being granted, and reconciliation 

* Professor Tout’s comment upon one of these assemblies summoned to 
magnum consilium in 1338, that it “can fairly be reckoned a parliament” {Chapters 
in Administrative History, iii. 80 n.), ignores the radical character of parUament 
as containing the Council ad parliamenta and entertaining jj/ariVtf and petitions. 

2 The distinction between parliament and other assemblies is very clearly 
marked in the writs of 17 Edw. II, {a) for a tractatus at Hilarytide to which 
lay magnates, knights, and burgesses were summoned by writs De tractatu 
habendo, and {h) the parliament summoned for the Purification by writs De 
veniendo ad Parliamentum. The difference was, no doubt, that parliament sat to 
hear all petitions, while the tractatus was summoned to discuss some certain 
matters of general import. Report on the Dignity of a Peer, iii. p. 344. 

3 Ibid. iii. p. 83. 

4 It is noteworthy that the form of the writ for this meeting was actually 
challenged by the malcontent nobles, but on the ground that it did not specify 
the place to which the host was to go and gave insufficient time for preparation. 

That it was insufficient as a summons upon which aid was granted and great 
affairs discussed seems to have occurred to no one. 
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made between archbishop and king. Others are called with the 
express intention of massing the feeling of the nation behind the 
king in some dangerous or invidious business, as when the laity, 
magnates, and representatives of shires and boroughs, are called 
to Shrewsbury to advise on the fate of David in 1283.^ They are 
common as a means ofsecuringaidor administrative cooperation^ 
from those who are not normally at the parliament, as in 1283 
when two provincial assembUes are called de subsidio petendo to 
Northampton and York. Here the magnates were not summoned 
— being then in personal service with the king in the field — the 
king himself proposed not to be present, but the clergy and 
representatives of the communes — who did attend — were induced 
to render some personal contribution to the war of which we do 
not know the nature. Wykes records assembUes of magnates in 
1286 and 1288 which were not parUaments, but in one of which 
aid was granted, and in the other deferred, for the whole kingdom. 
In these non-parhamentary assembUes there was far more elasticity 
than in parUament; Edward maintained Henry's practice of going 
beyond the circle of the baronage on such occasions, and in those 
which were summoned to grant an aid there seems to have been 
no reason to secure a large assembly. Half the fuU parUamentary 
Ust of magnates, acting if they so wished through attorneys, was 
considered sufficient to commit their order to the aid of 34 Edw. I 
for knighting the prince of Wales. 


The 

magnates 

in 

parliament 


Routine business of state Edward did in his Council, since this 
was the highest court of justice, and because, even more than his 
father, he treated every administrative order and every change in 
custom as matter of prerogative, the king in Council in parUament 
was the essential authority of statute. It was, perhaps, with very 
Uttle desire of giving greater vaUdity to acts which needed no 
confirmation that Edward summoned other elements to parUa- 
ment, but rather to keep himself in touch with national feeling, 
to maintain that sense of national leadership with which he had 
begun his reign, and to get independent advice as to the effect of 
statutes and judgments in practical working. Since, therefore, the 


* Parliamentary Writs, i. 16. 

2 As with the knights called to York ini 100 ad Jackndm et exequendum pro 
observacione cartarum. Ibid. i. 87. 
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Utmost variety prevailed in the composition of assemblies other 
than parliament, it is not surprising that the structure of the 
afforced parliaments also reflects the free choice of the Wing and 
his needs, rather than feudal right. Baronial franchise had, indeed, 
become almost useless as a qualification for political power. 
Tradition and existing realities both demanded some recognition 
of the community of the tenants-in-chief, and at least the greater 
of them were accustomed to individual summons. But the applica- 
tion of this principle was vague enough to give scope for almost 
any plan which might commend itself to the king. During the 
baronial wars there had been much talk of the miversitas regni, and 
again imder Edward II a distinctive political right was claimed for 
the baromgium. Under Henry III, at least when the crown was 
weak, it is probable that this baronage assembled much as it liked, 
and often in great numbers.' But those who put themselves 
forward upon such vague qualifications in time of unrest were in 
no position to establish a legal claim to summons to any formally 
constituted parliament. The same forces that had been favouring 
the drawing together of the shire community into a suitable con- 
stituency for parliament had been working for the disintegration 
of the baronies: baronage had almost ceased to denote a poUtical 
order and was now Httle more than a variant of free tenure, and 
tenure per haroniam had itself developed intricate degrees. Tenants 
of a whole barony were few, tenants per haroniam, holding a 
fraction in right of partition of coheiressess,* were very numerous, 
and often of htde standing. Barony was coming to be blended 
with the unprivileged tenure of the counties, and was ceasing to 
be a vahd determinant of parhamentary or any other public 
status. Apart from the decline of the tenure, the right to summons 
had never received more certain definition than the vague rule of 
Magna Carta, and recent usage had set no clear precedent. 

I Matthew Paris, Chronica Majora, anno 1255; Omnes nobiles Angliae . . . ita 
quod nunquam tarn populosa multitudo ibi antea visafuerat congreoata, attended the 
Hokeday Parliament. At an earher period the lords of Yorkshire denied the 
validity of an aid because they had not been summoned to the commune concilium 
which granted it. Royal Letters of Henry III (ed. Shirley), i. 151. 

* The distinction between those who held a whole barony — integra baronia — 
and those who held only a fraction of one per baroniam had certain legal and 
constitutional consequences in the reign of Edward III. It is doubtful whether 
they were realized under Edward I, 
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Edward* s 
roll of 
parlia- 
mentary 
magnates 


It would have been uncharacteristic of Edward I to prejudice 
the immediate usefulness of his parliaments by leaving the right of 
attendance to be asserted as a franchise. In so far as the magnates 
were not indifferent,* the result would have been Utigation for 
which even the principle was lacking, and an indefinite period of 
chaos. The author of the Modus Tenendi Parliamentum despaired of 
using tenure as a qualification, and, with a kind of premature 
Whiggery, asserted it upon the ground of landed wealth, and 
claimed the direct writ for all those who held thirteen-and-a-third 
knight’s fees or more,^ whether by barony or not.^ Edward, less 
trustful of wealth as a guarantee of loyalty and wisdom, took an 
even cruder test. The list from which the chancellor’s clerks 
dispatched the writs De Veniendo ad Parliamentum to the secular 
magnates in his last eight years was the Hst of summons to the host 
to Carlisle at Pentecost 1299.^ From this roll of eleven earls and a 
hundred and four other magnates — ^not all of them were barons ^ 
and some not even tenants per baroniam — with frequent omissions, 
and more rarely with the addition of a name or so, parHaments 
continued to be summoned until the end of the reign.^ The heads 
of many baronies and honours were omitted from it, and were 
thus disfranchised; some who had regular summons can have been 
no more than knights; but it had the advantage of settling outright 


* Cf. F. W. Maidand, Memoranda de Parliamento, bcxxvii. 

^ Some baronies were mere fractions of such an estate. Cf. that of William 
Martin, who sat in Edward Ts parliaments. It was Integra baronia, but consisted 
of the manor of Blagdon (Somerset), of one knight’s fee. Public Record Office, 
Calendar of Inquisition Post Mortem^ vi. 707. 

3 Stubbs, Select Charters, p. 501. 

4 Parliamentary Writs, i. 321. There is no consistent evidence as to practice 

earlier in the reign, but the roll for the Salisbury parliament of 25 Edw. I is 
identical with that for the host of Newcastle of tne same year, the same order 
of names being followed throughout, though thirteen magnates who were 
called to parliament were not called to the host (ibid, i. 51, 302). As a result of 
the change from this list to the one adopted finally in 1299, some thirty mag- 
nates were cut out and others substituted. Such men as Ralf Nevill of Raby, 
Ingelram de Gynes, and Gilbert de Gaunt were not summoned for the rest of 
the reign. 5 In the sense of not holding baroniam integram, 

6 The summonses for Edward's last large parliament, that for Carlisle, at 
Hilary 1306, arc identical with the military summonses seven years earher in 
the order of the names and the men summoned, with the exception that, out 
of the hundred and four magnates, other than carls, who were called to the 
host in 1299, thirteen are omitted in the parliament of 1306, and five names arc 
added, Edmond Deyncurt, John de St. John of Lagenham, Geoffrey de Gcyn* 
villc, Amalric de St. Amand, and Henry Tregoz. Ibid, I i8i. 
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a problem which was insoluble by any rule then existing, and it 
provided Edward with magnate counsel of proved fideUty and 
wisdom, since it was that of men whom he had chosen to lead the 
Scotch war. Had Edward I lived longer or had Edward II retained 
his list of council unchanged, peerage of parliament might have 
been estabUshed in the descendants not of those called to the 
“model” parhament of 1295, but of those summoned to the first, 
abortive war of Caerlaverock. As it was, the principle of treating 
the prelates, the earls, and a minority of the baronage, arbitrarily 
chosen from time to time, as a parhamentary peerage, dates in fact 
from Edward I, though it was not admitted as a principle, nor 
stereotyped as the basis of an hereditary right, until after a long 
period of maturing prescription which was perhaps hardly com- 
pleted in the fifteenth century. 

With this extremely artificial treatment of the future second Commons 
estate in mind, we shall not look for Edward to be very strictly 
bound by precedent in his treatment of the other parts of^ 
his parliament, nor to be governed by popular principle for 
its own sake. The famous dictum ^uod omnes tangit ab omnibus 
approbettir seems to have been nothing more than an effort to con- 
vince the archbishop and his suffragans that further aid for the 
relief of Gascony, which Edward suspected would be refused on 
the ground that the clergy were not concerned, was really in their 
own interest.’ Nevertheless, the tide already ran in that direction. 
Omitting royal and seigneurial demesne, the shires had long been 
taxable unities,^ sometimes assessed and levied upon by resident 
knights. Upon these developing constituencies Edward fastened, 
his origmaUty lying mainly in the fact that, with a few exceptions 
in the earlier part of his reign and after a certain amount of experi- 
ment, he estabUshed the practice of summoning the counties and 
boroughs to parUament, instead of staving them off into occasional 
ad hoc assemblies. The first step towards the association of the 

« Res vestra maxime sicut ceterorum regni ejusdem concivium agitur in hac parte-. 
your interests are equally involved with those of the rest of the realm in this 
affair. Stubbs, Select Charters, p. 480. Edward had tried to establish this sense of 
common interest in a writ to the archbishop of York of the previous year— 

^os communiter negocium istud tangit— hut without as yet suggesting the corollary 
of securing the approval of all concemedw Parliamentary Writs, i. 25. 

a Cf. ante, pp. 310 et seq. 
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knights with the clergy and magnates in granting aid njay, per- 
haps, be taken as that occasion in 1254 when the magnates would 
not pledge the counties for an aid for Gascony, and knights were 
summoned vice omnium et singulorum to make a grant.* The practice 
seems to have had many precedents by 1272. Kmghts were sum- 
moned in 1264 and 1265, and possibly later in Henry’s reign, and 
with a hardening sense of their representative quaUty, of their 
speaking with the authority of the communities,* which were to 
hold ratum et acceptum — valid and agreed — whatever was done in 
their name.^ Throughout the reign of Edward representatives were 
called at intervals to provide aid in special assembHes, and upon a 
number of occasions to parHament. 

As has already been suggested, much would turn upon what 
the magnates and the representatives were required to do when 
present at parHament. Edward’s parHament was not yet a body of 
fixed constitution. Rather, it was a collo(]uium between the ParHa- 
ment of Council and certain magnates and representatives of 
communities, selected, and differently selected, from time to time 
according to the king’s convenience and his judgment of what was 
convenient for the realm. Nevertheless, certain combinations of 
these elements were beginning to recur more frequently than 
Function others, and the “model” parHaments of 1295 and 1296, containing 
of com- prelates and magnates, proctors of the clergy, knights and bur- 
parliament gasses, were so nearly an epitome of the nation’s Hfe that this 
form came in the end, though hardly in Edward’s reign, to be 
accepted as the proper constitution of a fuU parHament. Equally, 
certain broad principles as to the function of these various elements 
when attending parHament were beginning to emerge, though 
they were not those which were finally to prevail. Except in 
1275,* the communes were never summoned to parHament with 

* Royal Letters of Henry III (ed. Shirley), ii. loi. 

2 Vice omnium et singulorum (1254), pro toto comitatu (1264), pro coinmunitate 
comitatus {1265). 

3 Cf. J. G. Edwards, in Essays presented to Dr. Salter, p. 149. 

•* An exception occurs in the October parliament of 1275, but the repre- 
sentatives summoned were not ordered to be elected, and were to be de dis- 
crecioribus in lege. Unlike the elected knights of later parliaments of the reign 
they were commissioned ad tractandum cum magnatihus, and shared in the enact- 
ment of 3 statute, that of Westminster I. C. H. Jenkinson, English Historical 
Revieu/, vol. xxv. This plan was not repeated in any subsequent assembly 
summoned by writ de veniendo ad Parliamentum. 
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any fullev commission than to execute what others had decided.* 
The magnates came to discuss — tractaturi vestrumque consilium 
impensuri — and might be asked for advice on occasion,^ but the 
representatives were required to have full power from their shires 
and boroughs only to hear and do — ad faciendum quod tunc de 
communi consilio ordinabitur^', it was not until the Lent Parlia- 
ment of 1313 that their parUamentary writs began to summon 
them ad consentie^dum.* The commission ad faciendum is the same 
power that is required for them when they are caUed to non- 
parhamentary assemblies to hear and carry out some particular 
executive enactment, as at York at the Ascension of 1300, when 
knights attended ad faciendum et exequendum pro observacione 
cartarum, or in 1283, when called to York and Northampton to 
receive the king’s precept, ad audiendum et faciendum, for some 
unspecified cooperation in the Welsh war, one outcome of which 
was the grant of the Thirtieth. Knights who were elected to the 
parliament of 1295 ad audiendum et faciendum were later nominated 
by the king to assess and collect the Eleventh and Seventh in nine- 
teen out of the thirty counties®: and this, together with the con- 
venience of receiving petitions during the time of parUament, and by 
the hands of accredited representatives, may be the king’s principal 
motive in summo nin g the communes to parliament. For elected 
knights participating in counsel and sharing in decisions made, we 
must look for the most part outside parHament to special non- 
parliamentary gatherings, especially to such as are called to grant 
an aid. To the Shrewsbury meeting which considered David’s 
fate, knights and burgesses were summoned because “the King 
wishes to speak with them upon that and other matters”.* In 1290 
they were called to Westminster after parliament had dispersed to 
consider certain requests for privilege put forward by the mag- 
nates, and again it was ad consulendum et consenciendumJ Four years 
later they were called at Martinmas, not to parliament but to 

I Cf. Parliamentary Writs, passim. 

a As for the Statute of Carlisle which drafted post deliberationem pknariam et 
tractatum cum comitibus, haronibus, proceribus et aliis nobilibus ac communitatibus 
regni sui habitum: after dehberation and consideration with the earls, barons, 
notables, other nobles, and communities of the realm. Rotuli Parliamentorum, 
i. 217. s Parhamentary Writs, i. 183. 

♦ Report on the Dignity of a Peer, iii. p. 223. 

s Parliamentary Writs, i. 34, 45. 

Ibid. i. 16. 


? Ibid. i. 2r. 
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colloquium — the object of which was, apparently, an aid for the 
Gascon war * — ^again to offer counsel, but also to consent to what 
the earls, barons, and proceres should have decided. In 1306 they 
were called ad tractandum et ordinandum de auxilio . . . facicndo et ad 
consenciendum hiis que ordinahuntur in hoc parte. This last phrase 
defining their powers in 1306 was identical with that in the writ 
on the same occasion to the clergy and magnates,* and it is in 
such councils, and such only, and not in parUament, that the 
communes of the shires and boroughs are seen to share some 
measure of deciding power with the magnates,^ and there, at least 
as readily as in parhament, they exercise the ancient right of all 
feudal lieges to determine the occasion and amount of aid. 

Function The standing and function of the magnates in parUament was 
of the less clearly determined, but it was far short of that which they had 
magnates Qecupied in the last reign. Their writs summoned them ad collo- 
parUament quium et tractatum, and with the underlying assumption that their 
attendance was justified less by a routine membership of the 
supreme governing body of parliament than because some special 
circumstances moved the king in parliament to consult them. The 
summons, therefore, was to special business, and not to the 
whole session of parliament. At times the writ would say what 
that business was, as in 1299 about Gascon affairs — super negociis 
nostris transmarinis* — or iii 1304 the better estabhshment of the 
realm of Scotland,* or in 1296 to fulfil the promise of an aid.® Or 
the magnates might be informed that the reason of their attend- 
ance would be told them when they reached parliament,’ or be 
summoned simply to give their opinion about certain arduous 
matters imspecified, which the king did not wish to dispatch 
without their presence.® They were summoned, then, to consider 
what should be put before them by king and Council in parlia- 
ment, not to the full range of the Council in parliament’s business. 
Much of the work of the session might be dispatched before they 
came, much which was done while they were tecIinicaUy at 
parliament would never be brought to their notice, and they were 

« Parliamentary Writs, i. 26. * Ihid. i. 164. 

3 The nearest they get to such power in Parliament is when they are admitted 
to “deliberate” in 1306. Cf. note i, p. 351 supra. 

4 Ibil i. 78. ® j- I3<S. 

6 Ibid. i. 47. ’ dbid. i. 81. * Ibid. i. 28. 
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often dismissed while parliament had several weeks to run. Their 
attendance was to limited agenda predetermined by the king. It 
follows therefore that, though feudal tradition gave to every 
baron and indeed to every tenant-in-chief the right of counsel, the 
magnates in parliament did not constitute, nor were even added to, 
the king’s sworn Council for the period of parHament.* Their 
summons invites them only to attend cum ceteris magnatibus et 
proceribus regni, while the councillors’ writ summons them cum 
ceteris de consilio nostro,^ They remain an external body called to 
intermittent colloquium and tractatum with the Council during the 
period of Council’s session ad Parliamenta. Though it will come in 
Edward II’s reign, there is as yet no merging of the m^ates and 
Council into one body during the session of Parliament either for 
judgment or legislation.^ Statute is, indeed, in strict form, not 
made by the magnates, though their assent may be recorded, and 
the distinction set up between magnates and councillors is main- 
tained in the rolls of parliament. According to the letter of their 
preambles it is the king, rex in consilio^ who makes statutes. Never 
after the First Statute of Westminster do the lords join in enacting 
it. They will not do so until the period of the Ordainers under 
Edward II. 

Devised to make prerogative strong, and yet sensitive to the 

1 Cf. the proclamation during the parliament of 1305: “Archbishops, Bishops, 
and other Prelates, Earls, Barons ... the King wishes to return for the time 
being to their countries . . . except for those Bishops, Earls, Barons, Justices, 
and others who are of the Council of our Lord King. Let them not go without 
special leave of the King”. Rotuli Parliamentorum, i. 159. 

2 This form of writ was issued to a few magnates in the very small Parlia- 

ments of 1297 and 1305. But it is likely that they were magnates who were also 
members of the sworn Council. ^ 

3 Mr. Baldwin’s view that “the identity of the Council was immediately 
lost when any larger assembly was brought together”, though true of the 
period of the Ordinances, does not seem to be borne out by the records of 
Edward I. J. F. Baldwin, The Kings Council, p. 307. Thus in the Easter Parlia- 
ment of 1285 plures de regno tarn Prelati . . . quam comites et Barones petition the 
king as to the confirmation of charters and he answers them habito super hoc 
cum suo consilio tractatu. Letters Close, 13 Edw. I, p. 331. A clear sense of the 
distinction between provision and judgment, and of the more restricted function 
of assent to them or petition for them, is shown in an objection made in 1414 
to the judgment upon the earl of Sahsbury: come les ditz declaration et juggement 
ne Jurent donez par le Roi, mais soulement par les Seignurs Temporels, et par assent 
du Roi; quelle Juggement doit estre donez par notre Seignur le Roi qi est save rein 
Juge en toutz cos, et par les Seignurs Espirituels et Temporelx, ove le assent de les 
communes de la terre ou a lour petition, Rotuli Parliamentorum, iv. 18. 
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needs of the nation, and set against a background of unstable and 
variable survival from past constitutionalism, the i^dwardian 
parliament appears as a new institution, hardly as yet more than an 
experiment, but marking a radical break with that growth of the 
constitution which had hitherto proceeded smoothly from the 
root of the feudal curia. It contains elements which are old, but they 
have been so re-set that their practical effect is new, and they might 
well carry government away upon fresh lines at a tangent from 
the past. The magnates retain the function of tractatus et colloquium 
which the baronial curia had exercised, though decreasingly, under 
Henry; but it now takes the weaker form of petition and advice, 
and the baronage as a whole has lost its standing. The magnates of 
Edward’s parhaments were a minority, arbitrarily chosen by the 
king, and given a parliamentary status artificially maintained. 
Much time would be needed to harden their status into parHa- 
mentary peerage, leaving many of their peers in tenure to lapse 
into the body of the unprivileged commons. Nor do those who 
were summoned seem to have been given the full standing of the 
Council in parUament. Their rudimentary legislative function, 
which had been growing in the past, was rarely appealed to by 
Edward after 1275, if at all. The most they are called upon to do 
is to “assent to”, to “approve” the action of parHament.’ Edward’s 
rule was to legislate by prerogative, sometimes upon petition, and 
though the assent of the magnates was recorded more often than 
that of the representatives it was clearly not essential to the validity 
of statute. 

By the parliament of 1306 the future commons had come to the 
verge of securing for themselves an extension of the barons’ 
much atfenuated function of council and assent. They did, in 
fact, enjoy it from time to time in occasional non-parliamentary 
assemblies, for which their writs of summons were identical with 
those of the clergy and the secular magnates. They actually 
established their right to join the unhersitas regni upon questions 
of supply. But they carried no legislative right into parliament. 
To parliament they were summoned ad faciendum, and their 

• This intennittendy recorded assensus b to be contrasted with the power of 
the feudal curia to “provide”, i.e. to decree enactments. Cf. the Statute of 
Merton: ita provisum Juit et cotuessum, tarn a predicto Archiepiscopo, Episcopis, 
Comitibus, Baronibus quam ab ipso Rege et aliis. 
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function ^as that of an executive link with the counties and 
boroughs. Their share in future legislation will always be that of 
petitioners. Thus, though a planned constitution was probably no 
part of Edward’s conscious policy, circumstances and his habitual 
decisiveness in dealing with involved issues, conspired to make his 
reign a time of vital readjustment. The new parliament was not 
the old curia; rather, it was a servant and petitioner of the preroga- 
tive. In spite of the fact that he was not bound to work through 
them, the rapid succession of parliaments afforced by magnates, 
knights, and burgesses in his last decade sufficed to establish them 
as the norm of EngUsh government, and issues which might have 
been, and in the earUer years of his reign were, fought out in 
assembhes gathered ad hoc negotium,^ were gradually drawn into 
the orbit of parHament, and in time, though not immediately, 
became matter for parHament alone. It is this, perhaps, as much 
as the new mechanics of parHament, which makes the reign of 
Edward crucial — that all the great business of state is coming to 
pass under prerogative, and prerogative chooses parHament as its 
vehicle. 


The hesitation between feudaHsm and the poHtical community Supply 
which distracted all forms of pubHc Hfe in this generation is well ^ 
shown in the confusion as to the basis of national finance, which, 
in spite of bold language in the Conjirmatio Cartarum, lasted 
throughout the reign. There has, perhaps, never been a period of 
greater diversity of principle in taxation. The purely feudal taxes 
persisted. In 1279 the king took a scutage of forty shillings for 
Wales, in 1290 an aide pur Jille marier, and in 1306 one for the 
knighting of Prince Edward. Only the aid of 1290 was made in 
parHament, and that in a parHament which seems to have been 
attended by a minority of magnates only, and those not summoned 
by parHamentary writ, and to have been vouched for only 
quantum in ipsis est.^ The tax upon moveables was an estabHshed 

* How little the king was bound as to the nature of the assemblies with 
which he took counsel may be seen by his occasional coUoquia with a handful of 
magnates, with clergy alone, and in 1303 even with an assembly of merchants ad 
colloquium et tractatum. Stubbs, Select Charters, p. 496. 

* Rotuli Parliainentorum, i. 25. 
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principle, but, though he took a Fifteenth in 1275 and again in 
1290, and a Thirtieth in 1283 — of which only the first was strictly 
parliamentary* — ^it seemed for a time that Edward intended to 
evade the unequivocal necessity for consent which attached to the 
aids, and to find his revenue as far as he might by prerogative, or 
upon the ground of custom. The magnates of the parliament of 
Easter 1275 sanctioned the magna et antiqua custuma upon exports 
of wool and leather as permanent revenue, but in 1303 Edward 
added to it the nova custuma by a private bargain with the alien 
merchants. Between 1288 and 1294 perhaps the largest source of 
supply was the crusading Tenth imposed by papal authority for 
two successive periods of six years, and, in addition to such 
extraneous aids, years of crisis, such as 1294 and 1297, brought 
unconcealed prerogative taxation into action, in the former year 
in the seizure of the cathedral treasures and the wool and leather 
of the merchants, and in the forcing of the clergy to yield a 
moiety of their revenues upon pain of outlawry, and in 1297 the 
maltolt upon wool, and what was again virtually a forced levy of 
a Third upon the clergy. Besides these taxes, which contemporaries 
resisted as unconstitutional, the personal lordship of the king 
admitted as late as 1304 of the tallage of the royal demesne and of 
the boroughs, of a “gracious aid'’, curiale subsidiumy from the 
towns in 1282, and in 1292 of a Fifteenth from the royal earl- 
dom of Chester, both of which were probably in the nature of 
taUage. 

Between 1279 and 1295, and 1297 and 1301, and again from 
1301 to the end of the reign, all taxation was in the strict sense 
extra-parliamentary. That is to say it was either prerogative or 
derived from custom, or granted in special assembUes not sum- 
moned by writs De Veniendo ad Parliamentum. There was as yet no 
clear idea that it was an inalienable fimetion of the whole parlia- 
ment; at times official language suggests that the magnates 
granted for their order, and each of the counties gave an individual 
assent to its own grant^; but some kind of assembly of a more or 

I The grant of 1283 was made by the provincial assemblies at York and 
Northampton. 

* Rotuli Parliamentoruniy i. App. p. 226: Decima quam tota communitas Warr 
Regi in subsidium guerre Regis concessit (ibid. 22 Edw. I). Ibid. p. 242: Quinta 
decima . . . Nobis nuper in Parliamento nostro Lincoln a communitate comitatus pre^ 
dictiy sicut a ceteris communitatibus aliorum comitatuum (ibid. 29 Edw. I). 
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less representative nature was usually called to accord it. The 
principle of consent was never seriously challenged, and even the 
curiale subsidium of Kirby’s quest for aid in the counties was 
probably sued for in the county courts. The Thirtieth of 1283 was 
granted in provincial assemblies of knights and clergy. Knights 
granted a Tenth at Westminster in 1294, and knights and barons 
an Eighth in 1297, though the first was done in a colloquium, not 
a parliament, and the second in the host called by writ of military 
summons De Veniendo cum Equis et Amis, and without representa- 
tion. The aid to knight the prince was made in an extra-parlia- 
mentary assembly of clergy, magnates, and knights at Pentecost 
1306. Special meetings of the clergy out of parliament, as at Ely 
in 1290, were, perhaps, the commonest way of raising clerical 
subsidies. On tlie other hand, taxation could be and was made in Grants in 
parliament. The parHaments of Michaelmas 1275 and 1279, o(porliamera 
November 1295, at Bury in 1296, and at Lincoln in 1301, aU 
granted taxes on moveables, and in a Council ad Parliamenta in 
1290 those magnates who were present granted the aide pur jille 
marier quantum in ipsis est. But it is clear that taxation in parliament 
was no more than the seizing of a convenient occasion. How 
indifferent the magnates were to the nature of the assemblies as 
long as they were substantially representative of the order taxed 
is shown by the protest against the taxation of 1297. An Eighth 
from barons and knights and a Fifth from the burgesses were 
granted in July by a section of the magnates in the host; the taxes 
were quashed by a parliament which met in October after 
Edward’s sailing, but not as unparliamentary, but because they 
were conceded before the king had made that Confirmation of the 
Charters for which they were held to be the reward. The finanri al 
safeguards in the Conjirmatio Cartarum itself are subject to the same 
limitation of outlook. The pressure under which the grants of 
1297 had been made gave some ground to fear for the immemorial 
principle that aid was by the mere grace of the vassal, and Edward 
was recalled to the promise of the Great Charter. He will not, nor 
will his heirs, says the Conjirmatio, “take such aides, mises, and 
prises Jors qe par commun assent de tut le roiaume’.^ He is not bound 
to parliament, for that is not yet regarded as the natural vehicle of 
feudal constitutional right. A meeting such as that of Pentecost 
* Stubbs, Seka Charters, p. 490. 
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1306 ad tractandum super auxilio ad militiam Edwardi will amply 
fulfil the sixth clause of the Confirmatio Cartarum. ' 


But, though the principal constitutional issues were for the 
time being in abeyance, Edward’s government was too strong 
and indifferent not to arouse opposition. Much of his achievement 
had lain in the realm of common rather than of constitutional law, 
and it was here, rather than through parhament, that his rule 
pressed upon the privileged classes. The Statutes of Westminster, 
Winchester, and Gloucester, Quia Emptores, and De Religiosis, the 
great inquisitions of 1274 and 1^79, show him defining, elaborating, 
and restricting the rules of franchise, legal administration,* and 
public order with a purpose of which the general end is un- 
mistakable. The power of the crown and the rights and conveni- 
ence of the generality are the supreme tests of the pretensions of 
groups and individuals. The subject, not the franchise, is the unit 
of Edward’s scheme of state, and common law, partnered by a 
jealously guarded regalian right, outweighs the validity of all other 
custom in England. Such a purpose was not to be maintained 
without a steady opposition of will against the multitude of 
individual ambitions inspired by the fresh opportunities of the 
times or the surviving privilege of the past. 

The long campaigns in Wales and Scotland and the problems 
of a dminis tering those countries as additional provinces of the 
realm would in themselves have forced Edward to exaggerate the 
bureaucratic tendencies in his father’s government,* and from 
the ’nineties onwards a certain revival of baronial opposition 
forced him at once to narrow the circle of the ministers and to 
throw some of the executive routine upon the knights and 
burgesses of parliament. The domestic ministries, and especially 
the Wardrobe, became more and more important in government, 
and the bureaucratic element in the sworn Council increased at 
the expense of the magnates, some of whom Edward was pur- 

I Among the reforms of legal administration at this time may be placed the 
Nisi Prius circuits of Statute of Westminster, II. 30, the fixing of four circuits 
of assize for biennial visitation in 1293, the addition of commissions of Gaol 
Delivery to those of assize in 1299. Stubbs, Constitutional History, ii. 284. 

a T. F. Tout, Chapters in Administrative History, ii. 60 et seq. 
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suing in a spirit of personal revenge. As under Henry III, the 
Wardrobe was the travelling treasury; it received revenue direct 
from the collectors of taxes, issuing tallies by which they could 
acquit themselves at the Exchequer, and from 1296 the normal 
relation of the two offices was reversed and the Exchequer became 
in practice dependent upon the Wardrobe, The pliability of 
Wardrobe traditions favoured the more liberal principles of 
finance to which the king was forced by the clamour of all classes 
against taxation. Through the Wardrobe he could borrow without 
check or criticism, and revenue prospects for years ahead were 
anticipated by loans from foreign bankers secured upon the 
Exchange and the Customs. By 1289 the king owed ^107,000 to 
the Riccardi, and in his later years borrowed almost as freely from 
the Frescobaldi. 

Irregular as it was, according to the established principles of 
finance, this exploitation of the Wardrobe was a necessity if 
armies were to be maintained in the remote campaigns of Wales, 
Gascony, and Scodand. But, governed by no general financial 
policy, it involved the Crown in serious difficulties by the end 
of the reign, though they were difficulties which a generous 
agreement by the subjects to pay for Wales and Scotland by a 
short period of stiff taxation might easily have met. It would 
be unfair to justify baronial opposition upon the ground of these 
financial irregularities, of which the magnates were largely 
unconscious. Some attempt was made to clear up the arrears of 
the Wardrobe under the Ordainers, and the attempt was repeated 
in 1322, but on the whole the nation reahzed only a few of the 
symptoms of which the financial problem was the cause. Opposi- 
tion under Edward I found litde new to say and drew its pro- 
gramme from the past. The feudal order had modified its claims 
and held them for the most part in abeyance, but it had not 
renounced them, and, beneath the salutary innovations which we 
are bound to regard as the primary interest of the reign, the 
grievances and desires of the medieval subject worked as they had 
in every generation and were not greatly changed. Edward’s 
taxes, his purveyors, customs gatherers, and tallagers, were as 
much hated as those of John, for government was unpopular in 
proportion as it was strong, and the system rather than the 
immediate poHcy of the reign made for harshness and extortion. 
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■ Thus there was opposition in Edward’s reign, though of the 
traditional ineffective kind, attacking every incident of taxation 
or administration separately when grievance was felt, ascribing 
the sense of wrong to the abuse of custom, seeking remedy in the 
many times discredited device of a reissue of the Charters. In the 
absence of any new constitutional theory the various interests 
defended themselves individually, the clergy — the butt of the 
crown in the taxation of the years 1294-8 — fighting on the special 
ground of the traditional exemption of their spirituaHties and of 
die bull Clericis Laicos, and a section of the magnates in 1297 taking 
some obscure and unverifiable ground of privilege, the justice of 
which has never been clear.* In that year the Constable and the 
Marshal stumbled into a constitutional quarrel in the course of 
urging an individual grievance, and, drawing a certain number of 
the magnates after them, broadened their demands to question, as 
they had some reason for doing, the future of taxation, and 
especially the increased customs duties imposed three years earlier 
by prerogative decree. In form, at least, the crown suffered a 
defeat, and, though Edward’s surrender was caused only by the 
coincidence of three essentially separate problems, the French war, 
the quarrel vdth the magnates, and that with the clergy, he 
promised to respect the principle of consent for “all such aids, 
tasks, and prises” as his recent levies upon the wool, and submitted 
to a covering grant from the Pope when he taxed the clergy’s 
spirituaHties, as he continued for the rest of his reign to do. More- 
over, once set in motion, the demand for redress was not satisfied 
by the general terms of the Confirmation of 1297, and the 
grievance was renewed from time to time when the king was least 
able to resist it. 

The support of the magnates for the Scotch war of 1298 had to 
be bought by a fiirther confirmation of the charters and the 
promise of a perambulation of the forests, by which the foresters’ 
encroachments of recent years might be detected. The problem of 
the forests, once raised, involved the king in long and intricate 
negotiations. He anticipated that the perambulation with its 

« As to the constable and marshal that they were bound only to personal 
attendance upon the king in transmarine wars, and for the rest that the clause 
affectuose rogmus in the writ of summons might be taken as license to abstain 
fom attendance if they so desired. 
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inquests would invite pleas for redress, warned the country that 
the Council could not postpone the urgent concern of papal 
affairs to a flood of forest litigation, and stipulated that the returns 
should He with him until they could be released for action with 
safety. He would take no steps which might prejudice the jura 
regni et corone. Even under these restrictions the complaints 
widened to include the usual range of grievances. In a parHament 
in March 1300, with clergy, magnates, and commons, the Great 
Charter and the Charter of the Forest were reenacted, and the 
pubHc appetite for their reiteration was gratified by a decree that 
they should in future be pubHshed four times in every year. 

Twenty new articles, articuli super cartas, were added, much in the • 
spirit of those of 1297, but with certain reversions to the stock-in- 
trade of past opposition, which show that the spirit of 1258 was Articuli 
not entirely dead.* In the forefront remained the demand for an 
enquiry into abuses of the Charters and especially of the Forest 
Charter. It was now satisfied by the grant of an elected com- 
mission, a concession destined to force Edward into his most 
serious quarrel with his secular Heges. The knights elected in every 
county carried through their enquiry in the summer of 1300, and 
by September their report was in the king’s hands.* Edward Parliament 
summoned parHament for Hilary 1301 to Lincoln to consider it, Lincoln 
warning the magnates that they were equally bound with himself 
to maintain the jura corone. The commissioners attended as knights 
of the shire, 3 and aU the foresters of every county came with them 
to give expert counsel. A rather obscure wrangle between the 
king and the magnates ensued at Lincoln, in which either party 
sought to throw upon the other the responsibility for any en- 
croachment upon the rights of the crown that possible concessions 
might cause. An outlet to the deadlock was found in the presenta- 
tion of a series of articles, introduced by Henry de Keighly, one 
of the commissioners for Lincolnshire,^ but backed by the mag- 

I Of these the licensing of the election of sheriffs where the counties desired 
it is the most striking. ^ Report on the Dignity of a Peer^ iii. p. 121. 

3 From the writs [ihid.) it is evident that the kmghts who attended at York 
in March 1300 were appointed commissioners to enquire into abuses of the 
Charters, and were again summoned to Lincoln at Hilary 1301, to parHament, 
as knights of the shires. 

4 He was, of course, a parliamentary representative of the county, but pre- 
sumably oflFcred his bill or grievances in virtue of his membership of the forest 
commission. 
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nates and formally accepted by the king. The parliament of 
Lincoln is interesting as much for Edward’s attempt to'^rally the 
magnates to the interest of the crown and its rights as against a 
too generous interpretation of the Charters as for its hint of a 
coming renewal of opposition, but die dismissal of the treasurer 
was demanded — an avowal of dislike for Edward’s government 
which could hardly have been made at any earher period of the 
reign. 

Dislike did not, however, gather head to extreme action during 
the king’s Hfetime. Edward’s reign was for contemporaries, and 
still remains, one whose balance of good and bad it is difficult to 
assess. It is a period in which the greatest variety of constitutional 
form prevaik. Survivals and new experiments are so evenly 
balanced that it is only in the fight of later history that we can 
determine the real direction of the feign. At Edward’s death two 
constitutional principles seem likely to prevail, the primitive 
principle of consent to taxation, and the new principle of the 
change or adjustment of law by prerogative. The latter will cer- 
tainly be exercised in parliament, but there is as yet only a pro- 
bability that the enacting body in parliament will be wider than 
the permanent Council. Taxation will continue to be by consent 
unless the customs and some extension of tallage come to out- 
weigh the taxes on moveables in importance, but on the whole it 
seems improbable that consent will be given in parliament. Special 
non-parfiamentary assemblies, perhaps provincial negotiation, 
seem more likely here, and if they prevail they will check tjie rise 
of any true parliament of estates. The reign of Edward I, though 
it propounds a number of alternative answers to the problems 
raised by the break up of the feudal regime, and offers at least 
some experience of the Parliament of Estates as a possible substi- 
tute for the commune concilium of feudalism, leaves the nation upon 
a point of doubt. A strong volition, royal, oligarchic, or popular, 
might deflect the constitution into any one of several paths, and 
the final choice is yet to be made. 


The natural corrective to monarchy had been in abeyance since 
Evesham. Although the growth of opposition cannot be ignored 
in any account of Edward I’s . reign, its real interest lies in its 
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history during that of his son, and then less in its conscious 
principles than in the effect upon parhament of the mere fact of 
opposition. 

The crown which Edward II inherited was not a popular one. Accession 
His twenty years of incompetent rule gave such a check to the o/EduforJ 
smooth increase of kingly power as to alter the whole history of 
monarchy and of that parliamentary system which it had built to 
serve it. Edward I had left the Council supreme in parliament. 

Under him the magnates were spectators and auditors whose 
agreement might be sought at the king’s discretion, and the com- 
moners petitioners and executants of parliamentary decrees in their 
constituencies. By the end of his son’s reign the magnates had 
estabhshed themselves as the king’s primary Council in parlia- 
ment, absorbing the sworn Council into their larger body, and 
resuming their primitive function as the enacting authority of 
legislation. The communes, in their turn, had also drawn nearer to 
the centre of parhament, and now occupied a status distincdy 
more influentid than that held by the barons in 1307. Their advice 
and assent to poUcy was called for as that of the barons was by 
Edward I, but with the added advantage that it had at least once 
been by statute declared essential. 

We cannot attribute this profound change to the intention of 
the Ordainers. They were moved by the perennial causes of medi- 
eval opposition. They disHked paying aids, thought that the king 
should Hve of his own and avoid the expenses of war, at least of 
war in Gascony, and found Gaveston as dangerous as the foreign 
advisers of Henry III and more offensive. They were less capable 
of devising a constitutional revolution than the barons of 1258, 
and, except for a demand that the Wardrobe should cease to antici- 
pate payments to the Exchequer, they put forward no scheme of 
reconstruction, and they accepted the very restricted parHa- 
mentary assembly of magnates convoked by Edward I and gave 
no fresh encouragement to the communes. If anything, they 
would have narrowed the governing clique still further, and pro- 
ceeded by ordinance du commun assent del roy e de ses countes.” * 

The movement of the Ordinances was, therefore, no overt attack 
upon the Edwardian constitution as embodied in parliament, or 

I T. F. Tout, Chapters in Administrative History, ii. 193 n., citing the Mirror 
of Justices. 
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at least it was not attacked upon what at the present day seems the 
obvious ground of the monopoly of the parliamentary Wit by a 
handful of magnates and the exclusion of the communes from a 
full share of legislation. The slightness of the change produced in 
the summonses to the baronage caused by the accession of Edward 
II is, indeed, remarkable. The first two parHaments of the reign 
were made up of a selection from those who attended Edward I s 
last parliament at CarUsle.* That ofEaster 1309 admitted Cromwell, 
Tiptoft, Butler of Wem, and Grelley of Manchester ^ but the 
success of the opposition caused no influx of barons discontented 
at past exclusion,^ and the parliament of March 1310, when the 
magnates carried their demand for a committee of Ordainers, 
contained only thirteen names which were strange to the later 
parliaments of Edward I.** Of the six first parHaments of Edward 
II’s reign, only the first and last contained representatives of the 
communes. The attack was not, therefore, upon the form of 
Edward I’s constitutional legacy. 


Probably not a tenth of the record which was actually made of 
the work of parUament during the reign of Edward II has survived, 
and whole periods of years have left us nothing. In addition, the 
records were, of course, not intended to assert principles, of which, 
indeed, contemporaries were largely unconscious. The ambiguous 
term consilium is still used when we should be glad of a precise 
statement as to the particular manifestation of counsel intended. 
Nevertheless, it is clear that the beginning of the reign saw not 
the least decisive of the reversals which have from time to time 
overtaken EngHsh poHtical forms, and the clerks of parliament 
were compelled in some measure to change their terminology to 
reflect it. In brief, the change is that the sustained mood of 
opposition, of which the appointment of the Ordainers in 1310 

1 Report on the Dignity of a Peer, iii. pp. 174, 178. 

2 Ibid, 189. 

3 It is true that of the thirty-two men who launched the ordinances, five 
had been negleaed in the parliaments of Edward I, William Marshal, Tiptoft, 
Botetourt, Baddlesmere, and Cromwell. 

4 Ibid. 197. The king himself complained that the ordinances were the work 
of a small caucus. Eleven bishops, eight earls, and thirteen barons took the re- 
sponsibility for them. Rotuli Parliamentorum, i. 443. 
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and the publication of the ordinances in 1311 are typical, revived 
the ambition of the baronage to dominate the crown and the 
government, that it was at least temporarily successful, that it 
brought about a profound change in the status and functions of 
the magnates in parliament, and in the end profoundly modified 
those of the communes also. That the baronage fastened upon 
parliament at this time — and not upon some convocation inde- 
pendent of parliament, like the convocations of the clergy — is, 
perhaps, the most important single fact in the course of parlia- 
ment’s evolution. 

The Council in Parliament of Edward I, that enacting group Magnates 

which was the real core of the constitution, was not the baronage 

but the sworn permanent Council of the king. It was this which 1 ■ 

. j *111 1 ^ LeOuncti in 

received, considered, and answered petitions, at times seeking the Parliament 

consilium and even the assensus of those who were summoned by 
the magnates’ writ ad colloquium et tractatum. The Council in 
Parhament of Edward II, at least over that portion of his reign 
after he came under baronial influence — from which most of our 
rolls of parhament are derived — was the commune concilium of the 
magnates or an active group of them who were regarded as 
representative of their order, and who were not sworn of the 
permanent Council. Departing from the opposition programme 
of the thirteenth century, the Ordainers rejected the permanent 
Council* as the centre of the state. Redress of grievance, they said, 
should be by the king and his prelates, earls and barons ad queri- 
moniam vulgid' and upon this principle, a reversal of the practice of 
Edward I, but having good medieval theory behind it, they 
tended to treat the whole body of the magnates in parliament as 
the primary Council. By them auditors were appointed to try 
petitions 5 — ^less than this had been refused them by Edward D — 

> One good reason for this may have been a failure of Edward ll’s Council 
to carry on the steady application of remedies offered by that of Edward I. In 
1310 the knights and burgesses complained that “they found no one to receive 
their petitions, as was done in parliament in the days of the lord king hb 
fcther.” Rotuli Parliamentorum, i. 444. 

2 Annates Londonienses, i. 211. Stubbs, Constitutional History, ii. 353, 

3 Cf. the account of the Lincoln parliament of 1315. Ibid. ii. 350. 

+ At Lincoln in 1301 the magnates begged that complaints against breaches 
of the charters should be tried by auditours a ces assignez qe ne soient pas 
suspecionus des Prelatz Contes e Barons. Edward replied “non per talet auditores.” 
Parliamentary Writs, L 104. 
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and many petitions seem to have been heard by the whole 
or a part of the magnates under the title of Magnum Con- 
cilium. 

This Magnum Concilium as the centre of parUament* appears first 
in 1312, though, since the rolls of the previous years are wanting, 
it may have come into being earher. It acted principally when 
the regahan right or the conduct of royal officials or the requests 
of great persons were concerned,* and, although a concilium — pre- 
sumably the sworn Council — was sitting at the same time, it was 
as an independent body, and from time to time referred cases to the 
Magnum Concilium as to an overriding authority*; on occasion its 
decision was reversed/ During 1315 the heading Coram Magno 
Consilio covers the whole recorded business of parHament/ In 
later years only occasional entries show that the great as well as 
the ordinary Council has been in action. From the material at hand 
it is hardly possible to be positive as to its precise constitutional 
affinities, but it was in all likelihood the general body of the peers. 
The name was used in later days of meetings of magnates without 
parhament* and usually without the lower grades, and also for the 
small continual councils of the Lancastrians, but the rolls suggest 
that in Edward II’s reign it was identical with the parfiamentary 
magnates, or at least composed of such a proportion of them as was 
deemed to stand for all. It may well be that, while the appearance 
of the Magnum Concilium stands for the assumption of control by 
the lords of parhament, its exact relation to commune concilium on 
one side and the sworn Council on the other remained undefined; 
upon one occasion the Magnum Concilium postpones a decision 
to the next parliament because “certain great lords, prelates and 

* RotuU Parliamentorum, i. 288: Placita coram Magno Consilio in Parlia- 
mento. . . . 

* As with the petition of the Countess of Ubter coram Rege et Magno 
Consilio sue in 1334. Ibid. ii. 73. 

3 Ibid. i. 419: remittatur peticio cum transcriptis coram Rege et Magno Consilio. 
Ibid. i. 306. Responsum est per consilium quod . . . Postea recitata fuit ista petitio 
cum responsione coram Magno Consilio. Thus John Mowbray petitions the king 
and Council in 1334, and because he is asking for a revocation of outlawry 
“nothing can be done sine Magno Consilio”. Ibid. ii. 74. 

4 Ibid. i. 296. 

5 Ibid. i. 288. 

6 The first instance of this use in the rolls seems to be in 1371. Ibid. 

i. 304- 
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others, are not at tbi? Parliament, and those that are will not 
undertake* to give judgment without them”,* and on another 
Mortimer of Chirk’s claim to lands resumed under the Ordinances 
is postponed “because such lands are not to be restored without 
the common assent of the magnates, and the number now in 
Parliament is insufficient for the purpose”.* The Magnum Con- 
cilium muy he icferted to simply as the majores} Such phrases would 
be consonant with a Council which regarded itself as a quorum of 
the whole of the lords in parliament, sitting in the place of the 
sworn Council in Parliament of Edward !.♦ As a rule the petitions 
which come before it seem to involve royal right or the action of 
officials, and in such causes the form of the petitioners’ address 
occasionally varies from the usual a nostre seigneur le Roi et a son 
conseil, and is made a nostre Seigneur le Roi et son Conseil, Prelatz, 
Countes, et Barons de sa terre} 

The character of the Great Council of the rolls of parliament of 
Edward II as a subsuming of die king’s Council ad Parliamenta — 
and therefore of the parliament in the sense in which it was 
then understood — ^into the whole body of magnates summoned, is 
probably identical with the usage of the early fifteenth century. 
From the ninth year of Henry V we have the so-called “Book of 
the Council”, considered by Sir Harris Nicolas* to have been com- 
piled by the Council’s clerk, and therefore authoritative as to its 
view of its own procedure and composition in that and succeeding 
reigns. It seems from this book that the sittings of the ordinary 
or continual Council were affbreed during times of parliament 
or after special summons by the lords spiritual and temporal 
and the Judges. The minutes of such sessions during parliament 
continue to be embodied in the book of the permanent Council’s 
proceedings, the same business is done^though many of the 

J Rotuli Parliamentorum, i. 306. 

2 Ibid. i. 305. 

3 Ibid. i. 336. 

4 By the middle of Richard II’s reign the term Grand Conseil is clearly being 
used for the permanent council which was set by parliament to control the king. 
Ibid. iii. 258. 

5 As in Hugh of Audley’s claim to the earldom of Cornwall, lapsed after 
Gaveston’s forfeiture into the king’s hand. Ibid. i. app. 4.53. 

< H. Nicolas, Proceedings and Ordinances of the Privy Council, v. i et seq. 
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petitions at that time being promoted in parKament come up 
for disposal — but the Council is joined by the peers and the 
justices, who apparently participate upon equal terms, and lend 
an equal authority to judgment and decision. Thus throughout 
July 1423 the continual Council of the minority is in session 
attended by all or the majority of the following sworn councillors 
— ^the duke of Gloucester, the archbishop of Canterbury, the 
bishops of Winchester and Worcester, the duke of Exeter, the 
earl of Warwick, the lords Fitz Hugh, Cromwell, and Tiptoft, 
the chancellor, treasurer, and keeper of the Privy Seal. There is 
then a gap in the proceedings, parliament meets upon the 21st 
October, and they are resumed on the 23rd October, “present the 
Duke of Gloucester, the Archbishop of Canterbury, the Bishops 
of Winchester, Norwich and Worcester, the Earl of March with 
divers other lords of the Parliament,^ the Lords Cromwell and 
Tiptoft, the Chancellor, Treasurer, and Keeper of the Privy Seal 
and all the Justices, serjeants, and attorneys at Law of the King’\^ 
During the session, meetings of the ordinary Council are taking 
place, and it would be easy and natural for any particular cause to 
be referred from the smaller to the more general meeting as they 
were under Edward II. On the available evidence it can hardly be 
said that the name Magnum Concilium was given consistently to 
these councils of the lords in parliament,^ but that it was occasion- 
ally so used until well into the fifteenth century is certain.^ In 
general. Great Council seems to be a common description of any 
body considered to be representative of the magnates, whether 
nominated in parUament as a continual council, or summoned by 
writ of Privy Seal to a special Council, or summoned under writ 

I So again in 1425, et aliis dominis de parliamento, H. Nicolas, Proceedings and 
Ordinances of the Privy Council iii. 169. 2 Ibid. iii. 117. 

3 The term Magnum Concilium seems at times to be a mere honorific descrip- 
tion of the continual council as well as a name for the occasional meetings of 
magnates which were still summoned. Ibid. iii. 95, 113, 222, 271. A specially 
summoned council of magnates contrasted with the consilium privatum^no 
doubt the permanent council. Ibid. iii. 322. 

4 Thus, during the July parliament of 1432, there are meetings described 
alternatively as fcing of me domini magni consilii Regis in camera consilii parlia^ 
menti and of the domini consilii Parliamenti. Ibid. iv. 120. So (ibid. iv. 287) the 
king . . . “hath by his greet consail in parlement be advisea *. On the other 
hand, in April 1434 a great council was summoned, clearly as a substitute for 
parliament, and under writ of Privy Seal, and ako sat in camera parliamenti 
Ibid. iv. 210 
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of the Grgat Seal to parliament, as was the case with these Magna 
Concilia of Edward II’s parliament. 


The essential fact of Edward II’s reign is, no doubt, this capture The 
of the Council in ParUament by the magnates, since it gave back, Ordainers 
at least to an important section of the feudal order, that power of 
judgment which the whole commune consilium had possessed 
century ago, and which it had been steadily losing. When normal 


times return the peers survive as the authority to which, with the 


king, the commons make their petitions, and, by bringing parha- 
ment under the control of the one order of the realm which was 


capable at that time of claiming it, the episode of the Ordinances 
was decisive of much of later parliamentary history, perhaps of the 
survival of that institution at all. The communes were, moreover, 
soon to find a more defined place in parhament, for the magnates, 
having established the supremacy of parliament and their own 
control of it, made less of their opportunity than they might have 
done. Lancaster, at least, though his party was that of the Or- 
dainers, showed no disposition to carry out their constitutional 
policy. According to the Ordinances, parliament was to have had 
an overriding voice in peace and war, power to prevent the king 
from leaving the kingdom, and to appoint a regent when he did 
so. All the great officers, from the chancellor to the controller of 
the W ardrobe, were to be named by counsel of the barons in parlia- 
ment. Government of this kind, which dispensed with the sworn 
magnate council of the Provisions of Oxford, would have required 
frequent parliaments, and the Ordainers determined that they 
should meet once or twice a year; but, no sooner had Lancaster 
come into power, than they ceased altogether. During the two 
years and a half from January 13 16 to August 1318, when Lancaster 
lost his influence, only one parliament was summoned, and that 
was twice prorogued and then cancelled. By this indifference to 
what was coming to be recognized as the legal course of govern- 
ment, the baronage put an invaluable weapon into the hands of 
their enemies, and, by a curious reversal, first the middle party of 
Pembroke* and later the king and the Despensers, became for the 
time being the champions of parliament in all its branches, and 
especially of the commons, hideed, like several of our more 


• The York parliament of October 1318 took up the Ordainers’ abandoned 
policy of enforcing the Ordinances in parliament. 

VOL. I 
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incompetent kings, Edward 11 was inclined to advance popular 
principles. It can hardly be a coincidence that the change in the 
parliamentary writ of the communes to a form summoning them 
to consent as well as to obey dates from the Lent parUament of 
I3i3> when the earls, still in disgrace for Gaveston’s death, were 
ignoring the king’s writs and avoiding parUament. The moment 
was opportune, for the communes themselves were beginning to 
recognize the value of parUament. A petition in 1310 urges that 
^ properly constituted authority shall be present to receive petitions 
needing redress other than that by common law,* and in 1315 tliis 
petitioning power was for the first time turned against the mag- 
nates, and the king promised to withhold the exceptional legal 
commissions which they were begiiming to use against their 
poorer neighbours.* In 1316 the Communitas Angliae asked tliat 
those who sought the office of sheriff should be obUged to forgo 
all private agreements with great neighbours and faire office de 
vicomte pur le Rot et pur le Poeple? Thus, the interest of both crown 
and people combined with the incapacity of baronial leadership and 
the first warnings of the over-mighty subject to thrust the commons 
forward. The knights were beginning to see their function in a 
clearer Ught, they attend pur eux et pur lepoeple,* and, if the Modus 
Tenendi Parliamentum is really a product of this reign, we must 
recognize that some surprisingly ambitious claims as to the status 
of the commons were current. To the author of the Modus tliey 
were the one essential element of parUament, without which no 
parUament was vaUd, “because they stand for the community” — 
quia representant totam communitatem Angliae — wliile of the magnates 
the best that can be said is that each stands for himself.® That such 
theories were in the air we may well beUeve, since the parUament 
’ after Boroughbridge declared that all matters concerning the king 
and the realm were in future to be accorded and estabUshed by the 
commons as well as by the prelates and magnates. This is less 
likely to refer to legislation by statute, in which the commons’ place 
was to be that of petitioners, than to that congeries of questions of 
poUcy, les busoignes le Roi — Scotland, Gascony, or the peace of 
the realm — which confronted most parliaments before they 

* RotuU Parliamntomm, i. 444. * Ibid. i. 290. 

3 Ibid. i. 343. 4 Ibid. i. 444. 

s fro sua propria persona ad Parliamentum et nulla alia. 
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could come to their own concerns * of grievance and petition, but 
even petitions by the commons arc beginning to have a new 
authority. Petitions of the Ccmmunitas AngUae, petitions pur tote 
la commune, have become frequent, though they are not always 
formally urged by the knights,* and it will not be for many years 
that the common petition wiU emanate only from the commons 
and become the initiating force of parUamentary legislation. 

Thus the accession of Edward III followed upon a period of rapid 
parhamentary growth. 

It would be natural to expect that it would be still (vLithei Reuoluthn 
advanced by the overthrow of the throne and the forced abdica- 
tion of the king. It is true that the revolution of 1327 was carried 
through in as strict a parUamentary form as Edward himself had 
observed after Boroughbridge, but, Uke revolutions of later days, 
it could not solve the contradiction that the prerogative was itself 
the maker of parUaments. Though the prince sent out the writs 
they went out in the king’s name. So, when parUament met, 
though it came near to the point of deposition, setting its charges 
against Edward in six articles of incompetence, evil counsel, loss 
of provinces, oppression of the church, default of justice, and 
incorrigible misrule, and adopting them by almost general 
acclamation, though an oath to maintain the cause of the queen 
and the prince was taken by the prelates and magnates, and the 
prince was brought to Westminster to be acclaimed by the people 
as the future king, the vacancy of the throne was the act of 
Edward himself. Deputies of the prelates, earls, barons, and judges 
went to Kenilworth, the king yielded the throne in favour of his 
son, and only then, not in the act of a sovereign assembly, but by 
the withdrawal by procuration of all the several fealties of the 

I The assent of the commons to statute was not assumed to be necessary until 
the reign of Henry V. The substance of the declaration of 1322 was in fact 
observed for the future, and in 1369 Edward III was able to tell parliament with 
justice that “he had at all times during his reign acted with the advice by the 
counsel of the magnates and commons en touz les grosses busoignes qe touchereut 
lui ou son Roiaume and that he had at all times found them faithful and loyaV*. 

Rotuli Parliamentorum, ii. 299. 

* In 1325 certain persons who hold the forfeited lands of rebels proffer a 
petition pMf tote la commune. Ibid. i. 430. In 1315 there is a petition quorundam de 
Regno, petentium pro se et communitate. Ibid. i. 295. A transition form wliich is 
almost that of the common petition occurs in 1314: Prie la Comunalte de la terre, 
nomement ceux de Feist de Londres. Ibid. L 308. Cf. G. L. Haskins, Speculum, 
xii. 315. 
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lieges,* was the allegiance to the kmg broken. In so as pre- 
cedent was followed, it was that of the diffidation of John, in so 
far as parliament set the comrse of events, the prelates, magnates, 
and high officials assumed that they themselves were parHament, 
and no intelligible precedent was set for the future. The facts were, 
indeed, unprecedented; an abdication, and a diffidation which had 
lost its authentic feudal quality yet was not claimed as the act of a 
community embodied in parliament,* and they were so little 
reconcilable with contemporary or former political practice that 
the theory of the constitution could gain nothing firom them. 

State of But, setting aside the palace revolution of 1327 and the national 
parliament discontent which it brought to a focus, it is a very much changed 
(Upward .^Juch emerges firom Edward II’s reign. In form at 

accession least, the magnates are now its centre and the communes are being 
admitted to a greater share of business. Parhament, it may be said, 
has come in a rough and unsystematic way to be shared between 
the king and the nation. The future, however, is still dubious. 
The particular adjustment of forces to which Edward III succeeded 
might have proved to be nothing more than a momentary balance 
struck by the weight of political parties as the last twenty years 
had left them. The grip of the nobles on the Magnum Concilium 
might have been relaxed again, the communes might have fallen 
back into their origmal impotence. As it happened, the general 
balance of 1327 was preserved without essential modification for 
the next two centuries, but, even so, almost the whole of the con- 
stitutional history of parhament remained to be written. 

It may, perhaps, be considered that the outward form of parha- 
ment had been settled by 1327. Though it was still to meet without 
one or other of its components upon occasion, and though the 
non-parhamentary assembly of magnates* persisted at increasingly 

* Stubbs, Constitutional History, ii. 380 n.; les homages et fealtez a vous Edward 
roy d’Engleterre . . . rend et rebaylle sus. 

* IbitEThe renunciation, made by William Trussell, was that olprelatz, contez 
et barons et altrez gentz en maprocurage names, and thus preserved a convenient 
vagueness as between a possible authority of parliament and that of the indi- 
viduals named. Legally the act is not better defined than that of the twenty-five 
barons whom the Great Charter empowered to make diffidation for the “whole 
commune of the realm”. 

3 The Magnum Concilium, sometimes including prelates, clerical proctors, 
magnates, knights, and burgesses {e.g. in July 1338 at Northampton), was an 
occasional feature of Edward Ill’s reign. 
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rare intervals until the age of the Stuarts, it had become essential 
to great affairs of state.' For the time being, the weightiest business 
of all was likely to engage those magnates who were coming to ■ 
call themselves the Peers of the Realm, though they were as yet 
no more rhan counsellors summoned at the king's discretion. 

They undertook the great treason trials with which Edward Ill’s 
reign began, the quashing of Lancaster’s process, the condemna- 
tion of Mortimer and his accompHces, the retrial of the case 
against Edmund, earl of Kent. It is clear that they were acting 
ag ain , as their feudal ancestors had acted, as the highest court of 
the realm, the greatest council of the king— come juges de Parle- 
merits Though they would not admit that their jurisdiction 
extended to each and every trial in first instance, they habitually 
heard petitions from all conditions of men, which were “read and 
heard” “before our Lord the King, Prelates, Earls, Barons, and 
other magnates of the said Parhament”,^ and answered “by their 
request and assent”, and, as common petition by the knights and 
burgesses became the rule, that assent came to have the force of 
legislation. The term Magnum Consilium was still used,"* and it was 
an apt description of the number, dignity, and high function of the 
peers acting as the king’s primary council in parliament. The Crowtk 
opening of the Hundred Years War gave a strong stimulus to the 
growth of the internal order of parliament and especially to the 
rise of the commons. The poUtical matters put before it became 
more and more absorbing. From point to point Edward consulted 
it upon the critical phases of war and truce, and left the organiza- 
tion of support from England in the hands of Council and par- 
liament working together. Successive sessions record little but 
national business, in which the commons are treated almost upon 
an equal footing with the magnates, while their separate identity 
is preserved and accentuated. The parHament which emerges from 
this process of internal evolution is seen to preserve the dualism of 

* RotuU ParUamentomm, ii. 69: te Roi . . .fist assembler un Conxit a Eu^tvitz 
des Grantz et autres tielx come poet illocMes avoir. A quel conseil feu avis, que 
les busoignes estoient si chargeantes (fil busoignetoit a sotnondre ParletnM. The 
statute of 1340, decreeing that all aids shall be granted in parUament, is a land- 
mark in this matter. Statutes of the Realm^ i. 289. 

2 RotuU ParUamentomm, ii. 54. 

3 Ibid. ii. 123 : par les Prelatz, Countes^ Barons, et autres du Parlement, 

4 E.g. in 1334. Ibid. ii. 73. 
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its origin in the bringing together of the colloquium of magnates 
and the parliament of the Council. Sprung from these tSvo roots 
of colloquium and supreme court for redress, the session proceeded 
by two stages.' In the first, colloquium, the business of the 
king, aid, and counsel of state, which formed the matter of the 
chancellor’s charge to the lieges, and for which the writs were 
avowedly issued, divided parUament according to its grades, and 
a series of sectional meetings in the White or Painted Chambers, 
or in the Chapter House of the Abbey, broken by occasional visits 
from grade to grade to secure advice, prepared the magnates and 
the representatives to face the king with a considered view of his 
difficulties and of the means to be taken to meet them. With this 
they returned, reconstituted the full parhament, and made their 
answers. In the second, we are back in the ancient judicial parlia- 
ment of Edward I, the magnates sitting with the king in their 
capacity of Great Council, or acting under individual commissions 
as triers of petitions.* Before this session the commons appear in 
their original status as petitioners: “if they have any petitions of 
grievances done to the common people or for amendment in the 
law, let them put them in to the parhament”.* The king, together 
witli the Council of magnates,^ accedes to or refuses their petitions,* 
refers them to some other form of redress, or promises to consider 
the matter further. 

These two phases of the parliamentary session, and the pro- 
cedure made necessary by them, determined the later division of 
parhament into two houses and three estates. The upper and lower 
houses come, of course, from the primitive division between the 
king’s Council and its petitioners. In presenting themselves before 
the official Council of Edward I, or before the Magnum Concilium 
of Edward II and Edward III, the commons appear as an external 


* The first record of some such division appears in 1315. It may well have 
been derived from the primitive dualism of colloquium et tractatus magnatum and 
council ad varliamenta, Rotuli Parliamentorum, i. 350. 

* In such apartments of the Palace as the Chamberlam s Room and the 

chamber of Marcolf. Ibid. ii. 309. 3 Ibid. ii. 237. 

4 Ibid. ii. 237: si vindrent les dites Communes devant nostre Seigneur le Rot et touz 
les Grantz cn Parlement et monstrent. . . . Ibid. ii. 238: il plest a nostre Seigneur le 
Roi et a les grantz de la terre. Upon occasion petitions are endorsed les Seigneurs 
se aviserout. Ibid. ii. 318. 

5 Ibid. ii. 319: le Roi et lez Seigneurs ne sont pas en volunte a cestefoitz de change 
la commune ley. The magnates have recovered the status of the barons of Merton. 
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subordinate body, and, though they find unity for themselves in 
joining to present common petitions, there is never any tendency 
for them to become merged in the piagnate Council. The idea 
that the knights could ever have joined the lords of the Council 
in a joint house rests upon nothing tangible and ignores a funda- 
mental division in the structure of parUament. On the other hand, 
if the two houses arise from the second, petitioning, phase of the 
session, the three estates are formed by the separate debates of 
the first phase, the debate and advice upon “the king’s business”, 
the consideration of aid and the magna negotia regni. The division 
into two elements is that of Edward Vs writs, which summon the 
magnates ad colloquium et tractatum de quibusdam arduis negotiis que 
regnum Anglie tangunV\ and the commons ad audiendum et faciendum 
quod tunc de communi consilio ordinahitur^ though, since the change 
made in the commons writ in 1313, and since the declaration of 
1322, the commons have entered into a share of deliberation 
upon the king’s business. 

In proportion as the full parliament came to be the principal 
forum in which poHcy was debated, the three estates began to take 
their form. It was during the reign of Edward II that the proctors 
of the parochial and capitular clergy began to hold back from 
parliament. They felt safer in their convocations * in a reign when 
any parliament might be required to condone a coup d*etat or to 
proclaim judgment of death upon a defeated party. The prelates 
and magnates, on the other hand, began to claim the right to 
private consultation within parliament, and so confirmed the prin- 
ciple of separate orders. Behind this grouping we can see vaguely 
defined a conception of estates of the realm, since the earls and 
barons in parliament claim to stand for “their peers of the land”, 
those who hold par baronie, and to grant aid for their demesnes ^„^^**^*^*^ 
as well as for their own.^ Much of the business of the early years houses 
of Edward Ill’s reign could only be done by the secular peers — 
the removal of Edward of Carnarvon to Kenilworth, the trial of 
the Mortimers — and even upon general matters they and the 
prelates were inclined to debate separately.^ At the Salisbury 

* It was even difficult to enforce their attendance at Convocation when the 
king’s business required it. Rotuli Parliamentorum, ii. 146. ^ Ibid ii. 107. 

3 Ibid. ii. 52. In 1315 the prelates and magnates still debated together in the 
chapter-house of Lincoln. Ibid. i. 351. 
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parliament of 1330 the prelates estoient assemhlez au dit Parlement en 
me meson pur conseiller sur les husoignes nostre Seigneur le'Koi, and 
in this they were copied, in the parUament of the Nativity of the 
Virgin in 1332, by the other two orders.* At the ensuing parlia- 
ment all three grades made their replies separately to the crown. 
During the king’s absence in 1339 and 1340 parliament under- 
took Ae burden of supply and internal peace, and the commons 
took an active part.^ At Easter 1343 the identity and independence 
of the future two houses was further emphasized by the dispatch 
of the prelates and magnates to the White Chamber, and the 
knights and burgesses to the Painted Chamber to discuss the king's 
business separately,^ and their repHes, together with the bills of 
grievance which the knights and burgesses attached to them, mark 
an advance in parliamentary procedure. In this parliament we 
hear for the first time the name of the reporter of the commons’ 
advice. Sir William Trussell, who has been taken as the first in the 
line of the commons’ speakers.'* 

Commons’ In time, also, the habit of separate debate began to reflect back 
petitions the form of petitioning and to bring the petition of the 

commons into being as an laiique parliamentary function, 
exercised without the magnates, though sometimes after con- 
sultation with them. Independent discussion made the older joint 
petitions “by Prelates, Earls, Barons, and the commonalty of the 
realm” an anachronism, and in 1343, although there was still only 
one clerk of parliament,* the commons’ deliberations found record 

1 Rotuli Parliamentorum, ii. 66 : euent trete e ieliheration, e’est assaver les ditz 
Prelatz par eux mesmes, et autres Grantz par eux mesmes, et auxint les chivalers des 
countes par eux mesmes. 

2 At Hilary 1332 the twelve magnates of the duke of Cornwall’s council, 
the other prelates and magnates, and the knights and burgesses treated of the 
king’s business as three orders. Their conclusions were reported to the king by 
the chancellor. Ibid. ii. 69. The presentation of a formally digested common 
opinion will certainly be made by a single person in the name of the rest. In 
1343 the knights and burgesses “repUed by Master William Tnissel”. Ibid. ii. 
136. Ibid. ii. 1 17: apres grant trete et parlance entre les Grantz et les dites Chivalers 
et autres des Communes. 

3 Ibid. ii. 136. By 1376 the chapter-house was “the ancient place” of the 
commons. Ibid. ii. 322. The allocation of the chapter-house of Westminster 
to the commons dates from Hilary 1352. Ibid. ii. 237. 

4 Ibid. ii. 136: Vindrent les Chivalers des counteez et les Communes et responderent 
par Monsieur William Trussell. In 1377 Monsieur Thomas de Hungerford, Chivaler 
, . . avoit les paroles pur les communes d’Engleterre. Ibid. ii. 374. 

s Ibid. ii. 147. 
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in a special section of the roll under the heading ‘‘Petitions of the 
Commons and the Responses to them’\* In 1348 the commons* 
petitions were still more clearly marked by being deUvered to the 
clerk of parUament, while the petitions of individuals continued 
to be handed to the chancellor. The former were answered seriatim 
par nostre Seigneur le Roi, et par les Grantz en dit Parlement, and in 
1344^ the commons asked that the answers should be circulated to 
the shires and boroughs in the form of letters patent “for the 
comfort of the people”. At tliis time the “grievances of the Com- 
mons” become an accepted feature of parliamentary procedure; 
they are invited in the opening address of the chancellor or chief 
justice; the commons themselves become jealous that their bills 
shall contain nothing that is not genuinely national in scope, ^ and 
thus the rule of legislation by petition of the commons and assent 
of the king and peers is roughly foreshadowed. In 1376 a petition 
was rejected on the ground that it had not been sponsored by the 
commons.'* 

It will be seen, also, that a radical change has overtaken the Commons 
normal course of legislation. It has been by provision of the 
commune consilium of tenants-in-chief, then by the more or less 
absolute prerogative of king in Council in parliament, and lately, 
under Edward II, by the king and magnates in parhament, and the 
last form of authority has never been in form dispensed with. But 
in the past the initiative has lain with the king and his men learned 
in the law, more rarely with the proceres. Now it is coming to Ue 
with the commons. From 1327^ the petition of the commons is 
mentioned as the initiating force in the preamble of statutes, while 
the authority of enactment remains that of the king and magnates. 
Common petitions, which, since they have adopted them and 
sponsored them to parliament, have come to be the commons* 
petitions, are a normal, though not the only,^ prelude to statute, 

I Rotuli Parliamentorumy ii. 139. In 1344 there was similar schedule for petitions 
sent to the king by the prelates and other clergy. ^ IhiJ. ii. 150. 

3 In 1372 they complained that personal grievances were being clothed in 
the form of common petitions. Ibid, ii. 310. 

4 Ibid, ii. 333: Pur ce qe ceste Bille nefust mye advouez en Parlement, 

5 Statutes of the Realm, i. 255 . 

6 In the last parliament of the reign the commons declared that “we will not 
be bound by any Statute or Ordinance of yours made without our assent , 
but the dying king put the demand aside; “let this matter be more explicitly 
declared”. Ibid, ii. 368. 
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and prompt the majority of ordinances. To say this is, of course, 
not to say that the commons’ petitions always, or even frequently, 
issued in statute. They were often not intended to do so, for the 
greater number demanded cmly the putting into effect of existing 
law, the redress of partial grievances, or some change in administra- 
tive routine, which could best be effected by ordinance in council * or 
letters patent. In 1351 the commons sponsored thirty-nine petitions. 
To three of these the king, in giving favourable answers, added in 
Statute effect accorde est qe le respons de ceste petition soil mis en Estatut, and 
they were adopted in parliament as the Statutes of Labourers, 
Provisors, and Servants. To others the answer was that “it pleases 
the King well that the said law should be enforced as heretofore”, 
“that the said statute should be held and kept”. Of some the 
petitioners were invited to appeal for redress to the Council. 
Others the king considered unreasonable and refused. Of a few, 
le Roi savisera. Statute, therefore, is a comparatively rare necessity, 
adding to the corpus of standing law of which the Charters are the 
heart, ^ and seems to be prompted less by the comparative import- 
ance of the object aimed at^ than by the desire to give the king’s 
concession that permanence which was attributed to the Great 
Charter and to place it beyond alteration or revocation; for it is 
already an old belief that statute is the province of parUament and 
can be annulled by parHament alone.** The latter years of the reign 

^ Thus in 1362 the commons ask that the king in Council shall make an 
ordinance increasing the currency, ordeiner plente d*or et d* argent, RotuU Parlia- 
mentorum, ii. 271. In 1363 the commons were asked “whether they wished to 
have the matters accorded embodied in statute or ordinance”. They chose 
the latter so that any necessary amendments might be made in the next 
parUament. As between ordinance in parUament and ordinance in council the 
commons seem to have been influenced chiefly by the fact that the council 
was not a court of record and they preferred certain matters to be entered 
on the parUament roll. Ibid. ii. 253. There is little appearance of jealousy as to 
authority. Mr. H. L. Gray observes that the legislation of only six of the ten 
parliaments following on 1343 direedy answered commons* petitions (Commons* 
Influence on Early Legislation, p. 225), but, as is pointed out above, statute is 
not the only satisfactory answer to petition. 

2 Cf. the archbishop’s charge to parUament in 1422: “their liberties and 
franchises by them rightfuUy enjoyed and never repealed, nor by the comnion 
law rcpcalable.” Ibid. iv. 423. 

3 In 1363 a special statute was devoted to the return of strayed falcons to 
their owners. Ibid. ii. 282. 

4 In his last parUament Edward III acknowledged qe ks Estatutz faitz e a 
fairs en Parlement . . . ne purroient estre repellez sanz assent du Parlement. Ibid. ii. 
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showed a Certain hardening and definition of the nature of statute.’ 

Judges were refusing to exercise their past laxity of interpretation 
and protesting the sacredness of its letter, to the profit of Chancery, 
whose market for equitable redress was strengthened by the 
timidity of the common lawyers, but also to the advantage of the 
authority and fixity of statute. Ordinance of king and Council 
began to be subordinate to statute. The Ordinance of the Staple of 
1353 was not thought to have sufficient force till the ensuing 
parliament adopted and reenacted it.* From this period dates the 
first statute roll, into which the Chancery clerks incorporated the 
legislation of previous years from the accession of Edward I. 

Parhament is, nevertheless, to some degree at the mercy of the Treatment 
king, the chancellor, and the triers of petitions, for the form that of , 
statute or any other answer to their petition may take. They do 
not yet present their grievance in a draft which itself contains the 
literal form of the required redress.* Statutes and ordinances are 
cast m such form as the Council considers will secure the substance 
of the commons’ demands in so far as the king is advised to grant 
them,'* and they may not be seen by the actual parliament which 
has moved them. Some bills may be suppressed by the triers, and 
it is suspected that the king has this done to petitions he does not 
like.® The aggressive parhament of 1340 was allowed to assent to 
the king’s assignment of triers for their petitions and to associate 
certain commoners with them, but this was an exceptional con- 
cession.® In the last years of Edward Ill’s reign the commons are, 
it is true, beginning to assert that the main purpose of parhament is 

368. In 1351 the commons had asked that no statute should be altered on the 
petition of individuals nor its application modified. The king, however, asked 
for more explicit petition before he gave an answer, and this the commons do 
not seem to nave been able to provide. Ibid. ii. 230. 

1 Plucknett, Statutes and their Interpretation, pp. 121-122. 

2 Professor Tout thinks that the petition of the commons in April 1354, 
that all the ordinances made in the late council should be “affirmed in this 
parliament and held for statute for ever”, “suggests the exact date of the final 
differentiation of statute and ordinance”. {Chapters in Administrative History, 
iii. 182 n.) This is, perhaps, too rigid a judgment. 

3 On the part taken by the commons in composing the form of statute cf. 

H. L. Gray, Commons* Influence on Early Legislation, pp. 201 et seq. 

4 “The king will ordain what it seems to him should be done with the 
advice of his Great Council.” RotuU Parliamentorum, ii. 320. 

5 Ibid. ii. 272: Lesquex Seigneurs et autres assignez, si rien touche le Roi,Jont 
endocer {endorse) ks bilks Coram Rege: et issins rkns est fait. 

^ Ibid. ii. 113. 
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to redress their grievances,* and to insist that their petitions shall be 
fairly dealt with within the period of the session.* Commoh petitions 
are coming to be dealt with as a whole before parliament passes to 
those of individuals.* In 1363 the petitions with their answers were 
read by the chancellor in the White Chamber before the king, 
prelates, magnates, and commons. There were, moreover, inter- 
mittent efforts to associate redress with supply, either, as in 1352, 
by inscribing the promise of the aid upon a single roll with the 
petitions,^ or, as was done for a while in the sixties, by postponing 
the grant until the petitions had been heard and answered.* On 
the whole, however, the form of legislation grew throughout 
Edward Ill’s reign without serious conflict, and, therefore, without 
adding much to the theory of its nature. Edward’s subjects would 
have been satisfied with some such generalization as that statute 
was law promulgated in parliament by the king’s grace at the 
petition of the commons, and with the counsel and consent of 
the lords. Of these elements, the king’s grant was still the chief 
essential, at least its supremacy was not overtly challenged, and 
he had not yet promised that he would make statute on none but 
common petition. 

Indeed, there were few signs of conscious innovation. Ex- 
ceptionally in 1340 parHament granted a Ninth “on the condition 
that the king would grant their petitions’’,* but such methods were 
not consistently applied, and were rather devices to make effective 
the petitions of the current parliament than considered contribu- 
tions to parliamentary practice. They were used and dropped 
according to circumstances.’ The Peers had lost the mood of con- 
sistent opposition and had been caught up into the king’s cause 
and the ideals of the Round Table. They were a nominated group 

* H. L. Gray, Commons' Influence on Early Legislation, 113. “Since this 
Parliament was summoned to redress the divers grievances and mischiefs done 
to the Commons.” 

* “Please the king of his good grace to ordain that the said bills should be 
seen, answered, and endorsed before the departure of the said Parliament.” 
RotuU Parliamentorum, ii. 272. 

3 Ibid. ii. 243. “After the petitions of the commons were answered, a petition 
was entered by Sir John Maltravers, etc., etc.” (1352). 

Ibid. ii. 237. s Ibid. ii. 273. 

* Rotuli Parliamentorum, ii. 113. 

t From 1365 to 1376 the grant of aid was again allowed to come before the 
coi sideradon of peddons. 
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of about fifty earls, barons, and even bannerets, most of whom 
had made their names in France. Nor, till the very end of the reign, 
had the commons that sense of rising power that we are apt to 
attribute to them. The burgesses made Utde showing, except, 
perhaps, the Londoners, and they preferred to urge their petitions 
as an independent force in parliament. The knights showed 
nothing of the conscious authority which inspired the great feudal 
barons of the thirteenth century. We should be wrong to discount 
altogether the forms of ceremony and address which accompanied 
the growth of respect for the king’s person and formal deference 
to the crown. It was fact as well as form that redress was now 
obtained by petitions to the king’s grace. The victory of Edward 
I’s prerogative had not yet lost its substance, nor was the modest 
address of the commons, “a lour tres-doute et gramme Seigneur le 
Roi supplient sespovres liges Communes”, entirely without meaning. 
It is the unnoticed pressure of reality, rather than any conscious 
assertion of principle, that is bringing parliament to express a 
national will and make it respected. 


Any account of the fourteenth century would be incomplete it The 
it were treated as a story of new growth only. Before parliament 
could find its full strength it was forced to destroy much which crown 
had had its value in the past. There is a story of opposition — 
principally that of feudalism against the rapid retrenchment of its 
influence by the crown — which recurs intermittently through the 
reigns of the three Edwards, and under Edward II has a success of 
far-reaching consequence. 

The evolution of parliament is that side of the reigns of the three 
Edwards which has most apparent relevance to later history. 
There is, however, another side to the constitution which seemed 
more important to contemporaries — ^perhaps, indeed, at that time 
was more important. Parliament met to secure redress of griev- 
ances which common law could not deal with. It was stiU a 
meeting of petitioners at law, and it was occasional only. Largely 
beyond its understanding, and almost wholly beyond its control, 
lay all those factors of government which we call executive, and 
they constituted perhaps the most pressing problem of the 
fourteenth century, for they had become numerous, powerful. 
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jealous of their tradition and of each other, Chancery, Treasury, 
Chamber, Wardrobe, and their several officers pursuing a constant 
struggle to consolidate and extend each its particular sphere of 
power, and to fend off external criticism. Of this rivalry the most 
aggravated and dangerous form was the cleavage between the 
two offices — the Chamber and the Wardrobe — ^which had had 
their origin in the Household, and the Chancery and the Treasury, 
which they had from time to time almost superseded, the former 
working through the warrant of the Privy Seal, and affording the 
readiest weapons for a king who wished to develop his own 
personal policy. These executive offices were the focus of most of 
the opposition of the early fourteenth century, the baronage 
seeking to depress the Wardrobe and the Chamber, to strengthen 
the Chancery and Treasury, and to keep the latter luider baronial 
control, while the king preferred to withdraw his initiative within 
the offices of the Household, 

Had the barons succeeded in their poUcy, the result might well 
have been disastrous. It would have meant the guidance of the 
executive routine not by the single wUl of the king, but by that of 
an external body of magnates. Its best chance of success — indeed, 
its only one — would have been the maintenance of a strong 
permanent Council of magnates, such as was called a continual 
Council in the fifteenth century, and it is to be doubted whether 
the barons of the fourteenth century had the appHcation or level- 
headedness to keep such a Council in effective action. If, on the 
other hand, the king had succeeded in directing the main functions 
of government away from the Chancery and the Treasury, that 
might well have been the prelude to despotism. There would have 
been little check upon the expenditure of revenue, and provincial 
and central government would have been freed from the rules 
imposed by the need to secure the Great Seal for the king’s pre- 
cepts. We have become familiar with this conflict under Henry III. 
It is largely in abeyance during the reign of Edward I, breaks 
out violently in that of Edward II, and receives its final quietus 
under Edward III by the recognition of the king and his ministers 
that the king’s government must be carried on, not by encourag- 
ing and exploiting the differences between the various offices, 
but by finding the most useful function of each in the state, 
and establishing a recognized subordination of p^rts to the whole. 
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To this Edward III contributed by his willingness to abstain from 
undue interference with the minutiae of government, and, as 
long as support for his French enterprise was forthcoming, to allow 
the various ministries to find their own levels within a balanced 
constitution. Turning from parliament, therefore, we must give 
some attention to this gradual process of adjustment within the 
executive and to the various phases of opposition which arose 
during its accomplishment. 


At the accession of Edward 11 it seemed possible that the strong, Adminis- 
but latterly inefficient, administration of Edward I would be carrie d 
on with better acceptance. The household of the Prince of Wales 
was drawn upon to dilute the officialdom of the last reign, but only 
W alter Langton, the treasurer, and the old king’s weapon against the 
earls, was sacrificed. The barons who had been in opposition under 
his father rallied to Edward, and the abandonment of the Scotch 
war may, perhaps, be taken as the first-fruits of an alhance of king 
and magnates in a policy of peace. The break up of this first season 
of fair weather is to be attributed in part to the despair of the more 
zealous of the ministers of bringing order into the financial chaos 
bequeathed from the past — Benstead, and then Droxford, suc- 
ceeded to the Wardrobe, and, failing to achieve reform, drifted 
into opposition — but stiU more to the foUy of Gaveston and the 
irascibihty of the earls. Gaveston was exded — for a second time — 
in 1308, and in 1309 the Stamford Articles revealed what political Opposititm 
programme, other than hatred of the favourite, the magnates had 0/ tjojf 
to offer. It was of the most conservative character, and, except for 
the cardinal fact that parliament was chosen as the governing body 
of the state — Uttle use was, in fact, made of it. There was hardly a 
phrase in the Ordinances which might not have been taken from 
the Articles of 1300, or, indeed, from the earher programmes of 
opposition under Henry III. The subordination of the Wardrobe 
to the Exchequer in finance, of the Exchequer to the Chancery in 
the framing of writs, the appointment of the great officers — to 
whom were added the keeper and controller of the Wardrobe — 
in parliament, together with the principal members of the 
king’s Household, exhausted the political inventiveness of the 
Ordainers, and established a baronial control of the government 
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without effective reform in administration. To this conservative 
revolution the king reacted as his predecessors had done to earlier 
challenges of the same kind, suppressing the chancellorship and 
treasurership, since he might no longer make his own appoint- 
ments, and ignoring the promise of that purge of the Household 
which was the real desire of the baronage. Then followed a 
struggle between the barons and the king for the control of the 
Chancery and the Treasury, in which the former drove the king’s 
representative from his presidency of the Easter exchequer, and 
the latter frightened the Chancery clerks into sealing proclama- 
tions of Gaveston’s loyalty which had been drafted in the Ward- 
robe. In 1312 constitutional manoeuvres were driven out of the 
minds of both parties by the tragedy of Gaveston, and by Edward’s 
attempt to cover up his shortcomings by a renewal of the war with 
Scotland, but Bannockburn, throwing him upon the mercy of 
the country, and shutting up the nation with its own domestic 
rancours, brought him to humble himself to the Ordainers. For the 
first time, the Ordinances would be executed without fear of defi- 
ance or evasion by the king. At the York parHament of 1314 the 
great offices and the ministries of the Household were filled with 
baronial nominees. ‘‘The opposition had become the govern- 
ment.” * It was not, however, until 1316, that that “government” 
passed the phase of administrative interference, and attempted to 
establish an adequate conciliar control. Lancaster was set at the 
head of the Council estabUshed at Lincoln in that year, de consilio 
Regis capitaliSy but his idle interventions and his still more trouble- 
some lapses into indifference had already discredited him with his 
own party, and, at the outset of their enterprise of governing 
England, the cause of the barons went to pieces. Warenne took 
the field against Lancaster, Lancaster’s supporters fell into disorder 
for lack of leadership, and those who were of neither faction, 
Roger d’Amory and Bartholomew de Badelesmere, under the 
guidance of Edward’s cousin Pembroke, came to the fore as a 
middle party, not hating or favouring either extreme, but looking 
to the rehabihtation of the king and the reconstruction of a 
government which, in its three elements of crown, council, and 
ministries, was losing all cohesion and exhausting itself in a cross- 
fire of mutually conflicting writs and precepts. In April 1318 the 
* T. F. Tout, Chapters in Administrative History, ii. 202. 
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process of reconciliation was complete. The king and the earl gave The 
sureties f(5r their future conduct to each other in the Treaty of 
Leake, and Lancaster, by forfeiting all hold upon the Council except 
a single representative, passed out of effective influence. The power 
that he had lost, or failed to make good, went to a Council like 
that of 1258, and from this Council, in which Pembroke pre- 
dominated, and by which Badelesmere was made steward of the 
HouseJjold and Hugh Despenser chamberlain, the first great 
administrative reforms proceeded in the Household Ordinance of 
York. 

The way to reform had been to some degree prepared by the Household 
work of the Ordainers. The trend was, of course, towards im- Ordinance 
personal government and the exaltation of the office above the 
caprice of the king, and it was undertaken with some measure of 
skill. Like his predecessors, Edward had made his personal policy 
effective by writs under a Privy Seal kept in the Wardrobe and 
unchecked by external authority. It was the special weapon of 
prerogative. The baronial answer to its arbitrary use was twofold, 
to restrict the occasions on which it could be used to the detriment 
of the Great Seal, and to bring the Privy Seal under the guardian- 
ship of a nominee of their own.^ In the first year of Edward II, 
as under his father, the controller of the Wardrobe united with 
that office the personal secretariate of the king and the custody of 
the Privy Seal. Its use to withhold redress at common law was The 
petitioned against in 1309, and prohibited in the Ordinances 
1311,^ by which the commissioning of sheriffs by writ of Privy 
Seal was also forbidden. But these were mere elaborations of 
Edward fs concessions of 1300 — perennially ineffective — and the 
vital contribution made in 13 ii to the future of the seal was the 
ordinance that in future “a suitable clerk be appointed to keep the 
Privy SczY\ This was the beginning of the keepership as a dis- 
tinctive charge, certain to acquire those standards of office which 
put the established ministries beyond the personal caprice of the 
king, and guaranteed of independence by its inclusion among those 
offices the holders of which should be elected in parliament. 

Under the guidance of Roger Northburgh and his successors the 
Privy Seal developed along the lines of a separate office, accumu- 

I T. F. Tout, Chapters in Administrative History^ ii. 282, 

2 Clause 32. 
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lated a staff of subordinate clerks, and, as might have been expected 
from the auspices under which it was created, began to pass out 
of the circle of the Wardrobe and to be drawn into the Council 
where the baronial reformers predominated. Writs per assensum 
concilii testily that the seal is being affixed in council and has 
ceased to be private to the king. Indeed the keeper remained in 
London, employed by the Council, while Edward was residing 
in the North and conducting his correspondence with the stiU 
more personal warrant of the Secret Se^. Thus the Privy Seal 
was following the course of the Great Seal at the end of the 
twelfth century, and the Ordainers, like the barons of 1258, were 
seeking to bring its use under constitutional control. It is a feature 
of the revolutions of this time that most of the constitutional 
changes enforced by successful opposition are adopted by the 
crown when its power is restored, and the enhanced status of the 
keepership under the Ordainers survived the victory of the mirlHIp 
party and the king’s victory of Boroughbridge without much 
diminution. It has been said that “if the Keepership of Northburgh 
represented the triumph of the Ordainers and that of Charlton 
became an emblem of the Pembrokian compromise, the next 
keeper” — Baldock, who held the seal from 1320 to 1323 — “stood 
once more for curiahstic poUcy”,* but, although the controUership 
of the Wardrobe came again for a time to be held by the keeper, 
the functions of the two offices were not confused, and the office 
of the Seal remained distinct and important. We shall see that it 
had a part of real value to play in the reign of Edward III. Baldock 
was, in fact, the most important official of his day, and after he 
had been raised to the Chancery his intelligence inspired the 
government of Edward and the Despensers, and Baldock’s suc- 
cessors, justices and clerks of Chancery, with no experience of the 
Wardrobe, carried the Privy Seal further from dependence upon 
the Household and emphasized its identity as a second Chancery. 

The The history of the domestic offices under Edward II follows 

Wardrobe closely the course of development of the Privy Seal, their special 
warrant. Upon the whole ffie characteristic of the period is the 
reduction of the disorderly independence of the Household offices, 
and the reconstitution of the authority of the older and greater 
offices of state. The Wardrobe, being the principal source of the 
* T. F. Tout, Chapters in Administrative History ^ ii. 299. 
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private finance of the king, and the open sluice through which the 
revenues of the crown had been poured out for his uncontrolled 
expenditure, presented itself to the Ordainers as an office whose 
activities must be curtailed, and figures only negatively in the 
Ordinances. Its keeper and controller are to be appointed in 
parhament, and all the issues of the kingdom are to be paid 
directly into the treasury of the Exchequer. In so far as this rule 
was made effective, the Wardrobe would be deprived of its power 
to order the payment of revenue to itself upon writs of Privy Seal, 
and would become dependent upon the Exchequer, where the 
king’s private expenditure could be controlled and limited. The 
abohtion of the financial independence of the Wardrobe was, in 
fact, the sole means by which the king could be made to five of 
his own, and it is conjectured that the cutting off of the Wardrobe’s 
separate access to revenue at a time when the Exchequer was at 
the mercy of the earls had much to do with the fall of Gaveston 
and the king’s submission to the Ordainers.’ 

Equally restrictive are the ordinances made by the middle party 
at York in 1318 and at Cowick in 1323, for, while accepting the 
organization of the Wardrobe as it then stands, the first deals with 
it — together with the rest of the Household — as a staff of officials 
whose status and duties are to be defined and then deprived of the 
indefmiteness of function upon which their importance thrives, 
while the second puts into effective working that Exchequer 
control which had been broadly asserted by the original Ordinances. 
In this, as in so much else, the reign of Edward II was a decisive 
one, for the Wardrobe, perhaps that one of the domestic offices 
which was most dangerous to the proper authority of Chancery 
and Treasury, then reached and passed its maximum of import- 
ance. The policy of the Ordainers was in part ineffective, but it was 
inherited by Pembroke in 1318, and, in a less aggressive but no 
less salutary form, by the royalist government of the Despensers. 
Under such governments many factors conspired to constrain and 
reduce the old undirected growth of Wardrobe influence. The 
detachment of the Privy Seal deprived it of its character as a 
domestic chancery, the York ordinance confined its several 

1 Chapters in Administrative History, ii. 335 n. The Wardrobe receipts of 
1307-8 were some jQji,ooo, and, in addition, it received five-sevenths of the 
income of the Exchequer. In 1313-13 they had fidlen to ^^8400. 
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officials within the restrictions of recognized function, and the 
ordinance of 1323 systematized the restored primacy of the 
Exchequer and reduced it to routine and rule. Regular Wardrobe 
accounts were to be made the personal business of every executive 
officer through whose hands its moneys passed, the keeper of the 
Wardrobe was allotted a personal responsibility for the whole, 
the general account of the Wardrobe was to be rendered to the 
Exchequer, and the treasurer was given power to punish all 
defaults in accountf by the arrest of the offender and the seizure of 
his lands and goods. A tliird ordinance of 1324 prohibited the 
keeper from receiving any moneys except from the Exchequer, 
and the Great Wardrobe, the external purchasing staff of the 
Wardrobe, was now detached from its parent office, and its clerk 
directed to make his account to the Exchequer alone. There was 
some return by Edward III to the older independence of the 
Wardrobe when war conditions made a revival convenient, but 
upon the whole its great days were over. An office among others, 
and with its subordinate nature now recognized and confirmed 
by a succession of ordinances, the Wardrobe of Edward II’s 
later years is well characterized by the phrase which then came 
into use, “the Wardrobe of the Household”. Its place in history 
would henceforth be a minor one as a domestic office of the 
king. 

In contrast with the slow decline of the Wardrobe under 
Chamber Edward II is the meteoric revival of the still older office of the 
Chamber, which flourished for a few years, carried the weight of 
the king’s personal policy when the Wardrobe and the Privy Seal 
were under the jealous eyes of the baronage, and bid fair to estab- 
hsh itself as a permanent bulwark of prerogative in the heart of a 
constitutionaUzed state. Its progress was that of all its fijrerunners 
in the monarch’s private service. As the Wardrobe once diverted 
money from the Chamber in the early days of its own growth, so 
the Chamber began to avenge the past by receiving the direct pay- 
ment of Edward’s foreign borrowings pro quibusdam secretis foci- 
endis,^ as to the nature of which the king “refused to inform his 
Wardrobe”. In 1309 the Chamber came by a capital of land firom 
which a permanent revenue might be expected. The custodians of 
the estates of the disgraced treasurer, Walter de Langton, and of 
* T. F. Tout, Chapters in Administrative History, ii. 315 n. 
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part of the vastly greater lands of the Templan, were ordered to The 
make their account to the Chamber. In 1310 all the Templars’ 
lands were under the single custody of Wingfield, “clerk of the 
King’s Chamber’’. In 1311 the partial execution of the Ordinances 
diverted revenues of the Chamber lands to their proper account 
at the Exchequer, hut a few weeks later the king succeeded in im- 
posing a compromise by which the Wardrobe was made respons- 
ible. In 1312 much of the estate of Edmund of Cornwall’s widow 
was added to the same fund of estate, and before the end of the 
year the Chamber had again replaced the Wardrobe as the office 
of receipt for their revenues. 

The Chamber seems to have come under Httle criticism from 
the Ordainers, in 1313 it is found in possession of its own, the 
Secret Seal, and by 1318 the office of chamberlain is of sufficient 
importance to be added to those whose holders need the con- 
firmation of parhament and to be taken by the younger Hugh 
Despenser. From 1322 to 1326 it was the chief weapon of that 
regime which passed for personal government and was in fact the 
rule of the Despensers. Great estates, the forfeit of successive 
treasons, were added to the Chamber’s account, the lands of 
Badelesmere in 1321, in 1322 those of Mowbray together with 
the castles, lands, and moveables of ninety-three principal rebels, 
and again the forfeitures after Boroughbridge. It would seem that 
Edward had in the immense resources accumulated imder the 
Chamber a promising source of revenue by which the crown might 
maintain itself without parhamentary grant, and it is characteristic 
of his lack of persistence that it was never reasonably exploited,* 
and that the temporary emergency of the Scotch campaign of 1322 
induced him to abandon it. In July the issues of the Chamber 
lands were diverted to the Exchequer, then at York, for the con- 
clusion of the war, and when the truce was resumed the Exchequer 
continued to receive them. While they were the property of the 
Chamber these revenues were expended on the furthering of his 
personal poUcy, upon the expenses of the messengers of his secret 

* The sum that reached the crown was about £2000 a year. The real revenue 
must have been vasdy greater. T. F. Tout, Chapters in Administrative History, ii. 
355. It is too much to say that the curial officers and the private seal were equal 
rivals to parliament and the great offices under so negligent a king as Edward 
II, but their fkilure under him closed an obvious line of alternative growth. 
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seal, the maintenance of his ships, and upon the wages and equip- 
ment of men-at-arms in his special service. Intelligently used they 
might have saved the king in 1326. It has been well said that the 
Chamber lands might have been made into a state within the state, 
and the reversal of the policy which brought them together is a 
rare instance of the crown volimtarily foregoing one of the most 
promising aids to its own absolutism. Without the resources which 
its lands had given it, the office lost its influence at Edward’s fall, 
and under his successor it returned to the comparative obscurity 
whence his personal needs had drawn it. 


The Under Edward II the development of the domestic seals and 

H^hold offices is either curiaUstic in an imfavourable sense, that is to say, 
Edward designed to obscure the responsibflity of officials and to free 

HI the king to follow his own course, or it is dictated by opposition. 
Under Edward III the situation is changed; the king, the nobility, 
and the commons are substantially at one to support the war, and 
the king is trusted, and in the main rightly trusted, to exploit 
what adaptability and specialized capacity exists in his household 
in the national business, even though it should trench upon the 
independence of the older ministers. The day is gone when the 
Chancery and Treasury are supported against the crown by a 
jealous nobility. The crown, as we have seen, works in harmony 
with the orders in parliament, and in administration it is given 
and deserves a freer initiative than ever before. The first mani- 
festation of this new spirit is in the Walton ordinances issued in 
July 1338, when Edward was upon the point of sailing for 
WaUan Flanders.’ The principal effect of these is the bringing of Treasury 
ordinances Chancery for certain purposes imder the control of the Privy 
Seal; their most striking feature — in the light of the struggle for 
the seal in the last generation — is the unconscious confidence with 
which Edward applies what has once been the weapon of an un- 
principled prerogative, and is stiU largely under the king’s own 
hand, to discipline the great offices which till now have been 
regarded as the strongholds of administrative independence and 
probity. By the Walton ordinances every payment — except 
routine and fixed fees — made by Treasury was henceforth to be 
I T. F. Tout, Chapters in Administrative History, iii. 69 et seq. 
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warranted by a writ of Privy Seal. Chancery writs of liberate 
where they were still employed were to be accompanied by such 
writs, and in time, indeed, came to be largely supplanted by them. 

That such a use of the Privy Seal could be accepted as a reform is Supremacy 
explained by the regularizing of the keepership winch the opposi- ^ 
tion of the last reign had effected, and its use for warrant 
liberate is proof that the traditions of the office had already formed 
along sound lines. Warrants were to be issued “with the assent of 
the king and of a sufficient person appointed for the purpose”, 
they were to be enrolled by a permanent clerk, with a counter- 
roll kept by a clerk of the Chamber, and all Exchequer issues 
upon order of the Privy Seal were to be audited annually by a 
clerk using the counter-roll, together with an independent com- 
mission of a bishop and a banneret. As a final and vital safeguard, 
the writ was to avoid vagueness of statement as to the ground 
upon which the issue was warranted — such as “for the King’s 
secret needs” — and to embody its precise purpose. Such a use of 
the Privy Seal, in the best traditions of pubUc service, constitutes a 
revolution in its conduct, and no less a revolution is marked by 
the curbing of Chancery and Treasury initiative. Most significant 
of all, the crown, using the most characteristic weapon of its 
sovereignty, has replaced the magnates as the motive power of 
reform and control. “Chancery and Treasury were henceforth in 
leading strings”,* the hand which held them was that of the 
king, and the change was very far from being the former indis- 
criminate extension of royal influence, for the Wardrobe was 
included under the extended authority of the Privy Seal. How far 
it corresponded to a new and more popular orientation of the 
crown may be seen by the association of the clauses bringing the 
great offices under the seal with a further curtailment of their 
power in the interests of the provincial communities. The sheriffs 
and all other “great officers of the shires”, and the customers of 
the ports, were in future to be elected annually “by the good men 
of the shire”, and to be such as they could answer for at their 
peril. It was a reform long petitioned for in previous crises, and 
now made doubly necessary by that decline in the integrity of 
the provincial officialdom which had followed upon the death of 
Edward I, and it was made, not under pressure, but as a spon- 
* T. F. Tout, Chapters in Administrative History , iii. 71. 
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taneous act of crown.* The great offices were coming to be 
ground between the upper and nether millstones of popular 
initiative and a crown which trusted and was accepted by it. 
The Walton ordinance deserves to be understood for the light 
which it throws upon the changed and happier adjustment of 
the constitution which prevailed under Edward III. Professor 
Tout, perhaps with some exaggeration, has said that the com- 
mittee of audit of the ordinance “was clearly intended to be the 
keystone of the monarchical arch, with the office of the privy 
seal, the chamber, the king’s council, and the local courts on the 
one side, and the chancery, exchequer, and wardrobe on the 
other’’.* Whatever the original intention of the ordinance, the 
need to support the Exchequer in its finance during the Flemish 
campaign made it impossible to maintain the more stringent 
restrictions upon it, but the former jealousy no longer attached 
to the domestic offices, and the Privy Seal and the Wardrobe 
provided a secondary government for the king in Flanders, and 
were accepted and supported by parhament as such. 

The year With the force of this unanimity behind it, the general settle- 

W* ment of the government under Edward III was strong enough to 
survive the storm of the king’s quarrel with Archbishop Stratford 
and the malcontent parliament of 1341. Arising from the inade- 
quacy of medieval administration to maintain adequate supply 
for an expedition and a mercenary alliance on the scde of that of 
the Low Countries, the dispute developed into a wholesale attack 
by the king and his curiaUst barons and officials upon the Chancery 
and the Exchequer, for which the archbishop and the clerical 
ministers stood. Behind the latter the secular magnates of the 
Lancastrian tradition ranged themselves, and the stage was set for 
a repetition of the events of 1311, with Stratford playing the role 
of Winchelsea, and appealing to memories of Becket. The 
demands of the parhament of 1341 brought out again the time- 
worn counters of opposition, election of the great officers, oath 
to the Charters, judgment of lords by their peers in parhament. 
But in all this fury — the controversy was waged in speech and 

* It was somewhat sparely acted upon. 

2 T. F. Tout, Chapters in Administrative History, iii. 76: “The specific task of 
the committee was to secure the harmonious working together of the various 
elements of the administration in the execution of the royal will”. 
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writing more violent and more explicit than upon any previous 
occasion — the significant fact is that there was no real victory for 
either party. The very fact that the issues were now reaUzed with 
a new and complete clarity guaranteed that the struggle should 
not be forced to a conclusive issue. Forcibly as king or prelate 
might urge the claims of their contrasting views of the state, the 
experience of fifteen years had told them that it was upon the 
Edwardian compromise between prerogative and parUament that 
the government must finally be rested. There were formal, indeed, 
in some matters, admittedly feigned, concessions by the king, and 
an equally formal submission to the king by the primate. When 
aU was over the anger died away, and for a quarter of a century 
king and parliament worked in general harmony. 

But more striking than this temporary tolerance of household Reduction 
activity, more lasting than the quarrel of the king and the ministries 
in 1341, and more typical of thc^ growing consolidation of the whole 
state as a uniform machine of public government, is the gradual Household 
reduction of the scope of the domestic offices. This was brought 
about voluntarily, though the increasing influence of parhament 
may have been its ultimate cause. The king, or the ministries acting 
for him, gradually extinguish the independence of those depart- 
ments which were outlets for the king’s personal wiU, and 
resume the full control of business for the great impersonal 
offices of the crown. We had seen how the Privy Seal was 
officialized and claimed for the public service. During the same 
period the private seal or Griffin ceased to be applied to precepts 
of importance. The king’s seals were thus all in the hands of public 
servants, who were boi^nd to consider the rules of their office rather 
than his wishes.^ The campaign of 1338-40 was the last occasion 
when the Great Wardrobe followed the king abroad as a travelling 
treasury, and the year 1359-60 the last in which, from its new 
stationary office at Westminster, the main Wardrobe handled the 
bulk of the finances of a campaign. It was returning to its primitive 
function of disbursing and accounting for the king’s Household. 

The same declension came upon the subordinate offices of the 
Great and Privy Wardrobes, though the latter’s importance had 
never been great. In 1356 the practice of entrusting the Chamber 
with the custody of part of the royal estates was discontinued, and 

* T. E. Tout, Chapters in Administrative History^ iii. ch. 9, and v. ch. 17. 
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the voluntary action of the crown put an end to what might have 
been an important source of personal revenue. In 1360 the 
accountability of the Great Wardrobe was incorporated in that of 
the Exchequer. A feature of the time which is a practical expression 
of the increasing unity of government is the massing of the lesser 
offices under the shadow of the old great offices at or near West- 
minster. In 1361 the Great Wardrobe settled at St. Andrews in 
the south-west of the city. In 1365 the commons petitioned that 
the king’s bench should be settled at Westminster, or, when 
necessary, at York. Such quiet adjustments of ministerial relations 
were among the best fruits of a reign whose share in the settlement 
of constitutional form has received scant justice. If Edward III 
makes a greater showing in the now unpopular role of the con- 
queror of France, much is due to the spirit of compromise and 
accommodation, which made him accept the flow of administra- 
tive change without resistance and almost without comment. The 
unification of the administration under the crown, the rough 
conformity of the king’s will to parliament, and a willing response 
by lords and commons to the unending demands of the French 
war, were the outcome of the administrative planning of his 
earher years, and of the new understanding that had been won 
from the very violence of the brief storm of 1341. Until the king’s 
failure and the Good Parliament, England enjoyed better and more 
ordered government than it had known since the days of Edward I, 
and our constitution made a full generation of progress towards 
maturity. 


Revenue The problem of revenue followed much the same course of 
alternate clash and compromise as did that of administration. 
The attempt to build up a new and personal revenue for the crown, 
to give the king a landed estate which should be beyond the reach 
of treasurer and chancellor, and therefore immune from parlia- 
ment, was in part a reaction to the decline of the prerogative power 
of taxing by the crown. The issue was still seen only obscurely. 
No parliament of Edward II’s reign would claim that all supply 
must be parliamentary. Such new fiscal principles as gained 
acceptance in the fourteenth century did so because the facts that 
underlay them were changing, not because the age had a new 
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theory to propound. The governing rule is that of the past: aid is 
by the free will of the subject. The king should live of his own. If 
the scope of the king’s right to tax is narrower than it has 
been in the past, it is in part because scutage and the obligatory 
aids bear a small proportion to the vastly swollen mass of revenue, 
and in part because “the king’s own” has come to mean less as his 
feudal status loses reality and his sovereign hold upon the nation 
hardens. On the other hand, the limitation of prerogative taxation 
was not achieved without a struggle. Neither parliament nor any- 
one else had any power over the king’s demesne right. Edward I 
had defended the sanctity of the jura regalia wherever they seemed 
to be threatened, and, in the absence of any clear distinction 
between the sovereign and feudal qualities of the king,’^ his right 
to exploit the latter was limited by no existing principles as long 
as he kept within the rules of common law. 

The fiscal history of the fourteenth century is that of a desultory Pre- 
duel between the king and the commons, in which the former rogative 
sought to supplement the aids by exploiting the profits, allowable 
according to feudal theory, of his demesne lordship of the Regmm 
Angliae, Of these profits the oldest and the most easily come by 
was the tallage. The common right of feudalism left not only the 
royal lands but the royal cities and boroughs at the king’s discretion 
as demesne,^ for in their beginnings the townsmen were regarded 
as little better than villeins. But by the fourteenth century the 
burgesses had risen in public estimation; “our cities and boroughs 
are nobly enfranchised, such franchises being heritable and 
approved, as of lordship, for the maintenance of lawful merchan- 
dise, wherein the greater part of the riches and common profit of 
all realms consists”.^ Tallage, therefore, was becoming an anomaly. Tallage 
the more so when the burgesses, taken into parliament with their 

* The Ordainers maintained some such distinction in their doctrine of an 
impersonal crown, but it was not expressed with any clarity. 

2 As late as 1315, when trying to enlist the special favour of the king, the 
burgesses of Lostwithicl address him as from ses demeigne gentz de sa Ville de 
LostwithieL Rotuli Parliamentorum, i. 296. 

3 Ibid, ii. 332. The schedule for the Poll Tax of 1379 contains an interesting 
:omparison of various civic classes with other ranks to whom they were to be 
reckoned as equivalent in wealth: “the Mayor of London pays like an Earl, ^4; 
the Aldermen of London, each like a Baron, £2; the Mayors of the great towns 
Df England, each like a Baron, £2; all the Jurats of the good towns and the 
^reat Merchants of the Realm pay as Bachelors, Ibid. iii. 58. 
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fellow comtnunes of the shires, shared with them the common 
aid upon moveables and even paid it at a higher rate. As early as 
the reign of Henry III there were signs that arbitrary tallage as 
demesne no longer accorded with burgess ambitions, at least in 
the greater towns, and the estimates of the taUagers were con- 
stantly subject to revision in favour of communities who claimed 
to have established a customary limit to their liability. Towards 
the end of the reign, London asserted that its tallage must not 
exceed two thousand marks, and its pleading was so directed that 
the king accused the citizens of claiming the right to contribute 
by way of gracious aid rather than by tallage, or, in other words, 
of denying their demesne status. In so far as the citizens were 
seeking to shake off the king’s demesne right, their case was 
strengthened by the financial policy of Edward I, though it was 
not such as to put an end to doubt. Under Henry the royal 
demesnes and the boroughs had been granted exemption from 
the general aids in acknowledgment of their tallage,^ but in 1283 
Edward prejudiced his right in some measure by begging a 
“courteous aid” from towns and counties ahke, and by including 
the burgesses in the aid of a Thirtieth which was granted in the 
same year. In 1294, while the special position of the boroughs was 
recognized by their exclusion from the Fifteenth, and by the fact 
that they were not summoned to the parUament which granted 
it, they were allowed to negotiate separately with the king’s com- 
missioners, and their grant of a Sixth must have been capable of 
explanation either as a tallage or an aid. Their final inclusion 
within the aid-paying community may, perhaps, be dated from 
the burgess grants of a Seventh in 1295 and an Eighth in 1296, 
but to be invited to join in the gracious aid of the community was 
not necessarily to be freed from the bondage of the demesne, and 
for many years the towns continued to suffer the rigour of both 
conditions. In spite of appearing regularly in parliament, and con- 
tributing a larger aid than the counties, they were taUaged in 1304, 
in 1312, and again in 1332, though on the last occasion the levy 
was not collected. On none of these occasions was there any 

* The statement (Parliamentary Writs, i. 12) in the schedule for the assess- 
ment of the Thirtieth of 1283 that the burgesses had been taxed to the aid in the 
“days of the King’s ancestors” is contradirted by the records of Henry Ill’s 
reign. 



PARLIAMENTARY MONARCHY 


397 


general criticism of the crown's claim, nor does that claim ever 
seem to Kave been explicitly abandoned.* Rather, it fell naturally 
into desuetude with the changed status of the burgesses, the 
absorption of the demesne into the fiscal community of the shire, 
and the rise of other ways of taxing the tovras, and its history is, 
for that reason, the more significant as showing the slow change 
of constitutional practice without crisis and even without conscious 
innovation. The most purely feudal of our taxes dies slowly with 
the decline of feudalism and not by any conscious effort towards 
the freedom of the subject. 

The customs arose from the demesne right of the king, as did The 
the tallage, but from a different aspect of it and upon a different 
principle. They were increasingly important in the fourteenth 
century, and, from the ease and rapidity with which the wool 
subsidy could be collected, it became the mainstay of supply 
during the Hundred Years War. If prerogative taxation was not 
to become the rule, the control of the customs was therefore of 
the utmost importance to parliament, and presented a problem of 
the greatest complexity, since it was one for which the traditional 
theories of gracious aid had no formula. Custom, the levy of dues 
upon the movement or sale of merchandise, is a right of feudal 
lordship which we may, perhaps, derive remotely from the 
franchise of toll and team. It was, of course, part of the prerogative 
of the crown, and also of a number of the magnates; in its lowest 
form it was made up of various minor tolls and dues, varying with 
the custom of each district, and in its highest it extended to the 

I The term tallage is a general one, the tallage of the demesne, and of the 
towns in right of demesne, being no more than a particular application of it. 

It is commonly used, especially by chroniclers, as a synonym for auxilium, 
carucagium, and the like, and for that reason it is unsafe to give it a special mean- 
ing when it is not applied explicitly to the prerogative taxation of boroughs. 
Hemingburgh’s Latin version of the Conjirmatio Cartarum purports to place 
tallage with aid upon a voluntary basis, and it was taken into the body of the 
Statutes of the Realm and appealed to in the Petition of Right. But the authentic 
French text has no mention of tallage, and Hemingburgh probably used the 
term in the general sense of “levy”, with no special reference to the towns. 

The concessions made in 1348, 1352, and 1377 seem far too vague to be attached 
to the tallage of boroughs in virtue of demesne. Rotuli Parliamentcrum, ii. 201, 

238, and 365. But cf. Stubbs, Constitutional History, ii. 402. Cf. the use of “sub- 
sidy or tallage” as a general phrase for all kinds of taxation in 1376: Rotuli 
Parliamentorum, ii. 323. As late as 1450, Cade’s followers complained of the 
excessive “taxes and tallages” which were inflicted on the country. 
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Andqna 

Custuma 


right of the king to Ucense, direct, or arrest traffic throughout the 
honour of England, and of other lords to do the sarne in the 
palatinate of Durham, the lordships of the Welsh March, the 
lordships of the Irish Pale, and so forth. ^ By the crown it had 
already been used under Henry III to regulate shipping during the 
recurrent war with France, and, by a very ruthless interpretation 
of the right of arrest, to seize the goods of the merchant and 
to hold them until he had made his peace with authority by 
fine.^ 

One of the first acts of Edward I was to put the customs upon a 
regular instead of a variable basis, and to treat with the mer- 
chants of England as a whole in order to secure their acceptance 
of a national tax. This was in 1275, when “at the instance and 
request of the merchants’’ in parHament, he accepted from them 
a grant of half a mark from every woolsack exported, and a mark 
from every last of hides to him and his heirs, which became 
estabhshed as the Magna et Antiqua Custuma. The concession was 
said to have been made in parHament and by consent, but it was 
not only or principally the consent of the magnates acting in 
parHament as commune consilium, as would have been the case with 
an aid. The act of assent was composed of two elements, the 
“request” of the communes de Marchaunz de tot Engleterre^ — which 
was given, in aU probabiHty, in consideration of some remissions 
of custom which are not recorded^ — and of the individual con- 
sents of a number of great men confirmed by their letters patent 
severaUy issued, unusquisque pro se.^ The reason for this procedure 
is clear, and explains much of the subsequent constitutional history 
of the customs. The Magna Custuma, being in its nature a com- 
mutation of certain customary rights enjoyed by the king in the 
royal ports and demesnes but also by the majority of the magnates 
within their franchises, was not an aid, did not affect the rom- 

* Thus Abbot Sampson claimed that Richard I had no right to regulate the 
tolls in the town of Bury, where he had no demesne right, and where that right 
belonged wholly to the Saint. 

^ In 1218 the marshal arrested the wool of the merchants at Bristol, and 
exacted six marks upon the sack for its release. Stubbs, Constitutional History, 
ii. 200. 3 Parliamentary Writs, i. i • 

4 Possibly, also, in recognition of the fact that a three years’ embargo on the 
export of goods to Flanders had recendy been lifted. 

s Ibid. L 2. 
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mmitas regni directly, and so was not strictly subject to the consent 
of commtfhe consilium. The consents legally necessary were first that 
of the “community of merchants**, since they were submitting to 
a new composition for a variety of dues, and, second, that of those 
magnates — the letters patent of twelve secular lords are recorded 
— who gave their consent as individuals because they were fore- 
going their tenurial right, and allowing the new customs to be 
collected by the king*s officers within their franchises.^ 

How far the bargain between king, magnates, and merchants 
could be construed to involve the communitas regni and to need the 
added sanction of its consent, came in the future to be a constitu- 
tional issue. In 1275 it existed only as a possible compfication of 
the position created by the instancia et rogatus mercatorum and the 
consequent letters patent of the magnates, but it cast a doubt over 
the transaction and confused the formulae in which the king 
announced the grant to the appropriate officials. The authority of 
the individual letters patent, rightly described in one writ as that 
of quidam magnates terre nostre,^ is in others given more loosely as 
that of touz les granz de Realme,^ and in one as that of Archiepiscopiy 
Episcopi, Abbates, Priores, Comites, Barones, Majores, et tota com-- 
munitas regni nostri.^ On this, the first occasion when the customs 
appea'red as an issue of importance, they were treated principally 
as the demesne concern of the king and a number of holders of 
franchise. The national interest in them was not confidently 
aSirmed, and was certainly not fuUy realized, and a precedent was 
unconsciously set for the king to bargain in the future with the 
merchants and with any other parties who might be thought to 
be concerned. But still the shadow of future parhamentary claims 
to assent already lay over the king*s right. The customs were to 
share neither the clear prerogative justification of the tallage, nor 

1 So William de Valence: nos {Willelmus) ad instantiam predictorum mercatorum 
concedimus pro nobis et heredibus nostris quoa idem Dominus Rex et heredes sui in 
singulis portubus nostris in Hibernia tarn infra libertates quam extra habeant dimidiam 
marcam de quolibet sacco lane etc. etc. . . . percipiendam per manus custodum et balli^ 
vorum ipsius Regis. Parliamentary Writs, i. 2. 

2 Ibid. i. I, no. 4. ^ 3 Ibid. i. i, no. 2. 

4 Ibid. i. I, no. 3. This is, perhaps, an inaccurate expansion of the formula 
used in the king*s letters patent ordering the arrest of wool until Holy Trinity 
1275: prelati et Magnates ac tota Communitas Mercatorum Regni . . . concesserint 
{ibil i. 3, no. ii), but it shows that the constitutional nature of a consent given 
by private parties but within parliament was not clear to Chancery. 
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the equally clear parliamentary authority of the aids, but would 
occupy a debatable ground between the two, the centre of con- 
verging rights and interests which had yet to be clarified and 
reconciled with each other. 

The taxation of 1294 and 1297 was governed by national crises 
andiardly represented Edward’s considered poHcy. In both years 
he ignored any possible right of common consent and proceeded 
upon the assumption that the customs were at the discretion of 
the king and the merchants, and in 1294 the tolts upon wool and 
leather were raised to the enormous sums of three and five marks 
respectively.^ In 1297, by a procedure which could have no con- 
stitutional justification, except the theory that the foreign mer- 
chants, like the Jews, were entirely within the king’s demesne 
right, the wool of the greater traders was seized, the king giving 
security for future payment, while the lesser merchants were 
allowed to purchase exemption for a maletolt of forty shillings 
and to proceed with their trade. The violence of this action 
brought a protest from those who claimed to represent the nation, 
and in August 1297 the marshal and the constable included the 
prise, or seizure, of wool in their grievances. Edward abandoned 
a pohcy which in any case could hardly be repeated, and the 
Confirmation of the Charters granted that the recent prises should 
not create a precedent, revoked the maletolt of forty shillings, and 
promised that in future no such tax should be taken without con- 
sent of the commonalty of the realm. Three years later the con- 
stitutional position was set in a much clearer Ught by the admis- 
sions made in the Articuli super Cartas. For the first time the crown 
recognized a national concern in its handling of the merchants — 
“the most part qf the community of the realm feels itself heavily 
burdened by the maletolt upon wool” and a line was drawn 
between the great and ancient custom of 1275, recognized as a 
fixed due, and any new profits to which, if they should become 
necessary, the common consent and goodwill of the community 
of the realm would have to be obtained. In addition to this, the 
events of 1275 were referred to in terms which threw upon them 
a retrospective recognition of parliamentary authority: even the 
Magna et Antiqua Custuma appears as “the custom upon wool, 

* Stubbs, Constitutional History, ii. 551. 

2 Conjirmatio Cartarum, cap. 6. 
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wood-fells, and leather granted to us aforetime by the said com- 
munity of the realm 

An acknowledgment extorted from the king in August 1297 
could hardly be maintained when liis authority was restored. It is, 
rather, remarkable that the assertion of the community’s control 
of the customs should have been made at so early a date, for it 
went beyond the strict letter of constitutional right, and prejudiced 
the jura regalia to a degree which Edward could certainly never 
have admitted. In consequence, we find him six years later turning 
again to the customs for revenue, and, though restricting his 
demands to very moderate proportions, acting with complete 
indifference to the constitutional principles he had been forced to 
admit in 1297. In 1303 his mind having been, perhaps, clarified by Parva ec 
opposition, he proceeded towards both English and foreign mer- 
chants upon the ground of demesne right only, summoned first ^ 
the Italian companies and then the English burgesses to York,^ 
and, dealing with them not in parliament but in the Exchequer, 
offered them a bargain to which there should be no other parties, 
and in which no national interest was recognized. He promised a 
‘^quittance of our prises together with divers hberties”.^ The 
Italians agreed to add 50 per cent to the Antiqua Custuma in return 
for these concessions: the representatives of the English cities and 
boroughs, being offered the same bargain, refused to increase “the 
customs anciently due and accustomed”. Edward did not press the 
matter — the profits of the duty would come mainly from the 
foreigners, in whose hands the export trade mainly lay^ — and the 
Parva et Nova Custuma remained as an acknowledgment of the 
right of the crown to burden the foreign merchant by agreement, 
and without recognition of any parliamentary interest in the 
transaction. In spite of one striking victory for the principle of 
common consent in 1297, Edward Ts dealings with the customs 
left him in possession of die main point of prerogative right, but 
with the warning that it could not be pressed very far without 
rousing the general resistance of the nation. 

Under Edward II the customs were only occasionally a con- 

* Parliamentary Writs, i. 134. 

2 Ibid, i. 406. 

3 In 1273 English merchants conducted 35 per cent of the export of 
wool. 
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Customs stitutional issue. In 1309* the Community of the Realm petitioned 
*E^ardU “little customs on wine, cloth, and goocfs sold by 

weight”, which formed part of the Nova Custuma, upon the 
ground of hardship — they were said to raise prices 50 per cent 
against the consumer — and the king, taking the same ground of 
expediency, promised to suspend the custom for a year to see 
where the burden really fell. In 13 ii the Ordinances abolished all 
customs and maletolts which had been imposed since the accession 
of Edward I, and denounced the treaty of 1303 which had brought 
into being the Nova Custuma. The prerogative use of the customs 
was thus definitely ranged amongst those practices which were 
against the Great Charter. New customs, it was said, must be by 
consent of the magnates. The Ma^na et Antiqua Custuma upon wool 
and leather was expressly saved to the crown, and, though the 
economic effect of uncertain and arbitrary charges seems to have 
been more fuUy understood than it had been in the past, the basing 
of the restriction of the king’s action upon the text of the Great 
Charter and an obUgation to secure the consent of the “baronage”,^ 
carried the case of the opposition htde further. In this it shared 
the vice of almost all the work of the Ordainers, and would hardly 
be a sufficient safeguard in the future. Accordingly, in 1317 we 
find Edward borrowing from the merchants by way of a duty of 
ten shillings on the woolsack, five shillings on the tun of wine, 
and so forth, and turning his victory of 1322 to account by reviving 
the Nova Custuma, and placing a heavy subsidy upon the wool of 
both native and foreign merchants. Under Edward III the farming 
of the subsidy and the customs in anticipation and a for mal act of 
grant by parUament ex post facto avoided a constitutional deadlock 
and assured the king of an easily accessible revenue. 

Wool Crown and opposition thus avoided serious disputes over the 
mbsidy customs as such. As soon as they secured parliamentary tolerance, 
if not recognition, the main question of authority was at an end, 
and much the same compromise between the ancient rights of the 
crown and the claims of parliament was followed in the treatment 
of the wool subsidy. This had been resisted under Edward I and 
Edward II, but the initial popularity of the French war, and the 
idea that trade would benefit from the conquest of France, re- 

I Rotuli Parliamentorum, i. 444. Cf. Stubbs, Constituthml History, ii. 553, for 
what follows. 2 Rotuli Parliamentorum, i. 282. 
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moved some of the objections to a commercial tax. When the 
king was in Flanders the merchants could be required to pay at 
least a proportion of the levy in cash to the Wardrobe in Bruges.* 
King and parhament, therefore, collaborated to make it profitable. 
In 1332 the magnates advised Edward to have recourse to the 
merchants, and he imposed a half-mark on the woolsack and a 
pound upon the last of hides, and followed this impost by a sHghtly 
larger one in 1333. Between 1336 and 1340 the parallel authorities 
of king and parhament were curiously illustrated. In the former 
year the king arrested the wool at the ports and parhament im- 
posed the heavy tax of two pounds on the sack from natives and 
three pounds from ahens. In 1337 the arrest on the wool was, on 
the contrary, made by statute, and the king in Council set the 
subsidy at two and four pounds upon natives and ahens. In 1339 
the magnates attached to their grant the request that the maletolt 
should be abandoned, and themselves substituted for it a tax of 
forty shillings.^ In 1340 parhament in a changed mood, resolved 
itself into a series of committees to negotiate with the several 
groups and individuals of the Enghsh, Itahan, and Flemish mer- 
chants 3 to secure the arrested wool and the payment of maletolt 
of forty shillings. Throughout the period parhament showed no 
reluctance to recognize the need to finance the war, though it would 
not assent to the king’s view that the burden of indirect taxation 
falls solely upon the exporter. By 1343 it had brought itself to 
insist that it ought in reason — ^perhaps it was not sure of the point 
of law — to have the assent of the commons.^ The king in reply 
evaded the constitutional issue and pointed out that, since the 
price of wool was fixed by statute, it could no longer be lowered 
to the disadvantage of the Enghsh producer. From this time on- 
ward, however, Edward took the precaution of anticipating any 
question in parhament by pledging the whole of the customs to 
a group of Enghsh merchants, the magnates rejected the commons* 
protest in 1346 because of the emergency of the war,® and in spite 
of resistance, which was based upon the statute of 1340, the practice 

I Rotuli Parliamentorum, ii. 120. 2 JhiJ, ii. 104. 

3 Ibid, ii. 122: dont, Seigneur . . , nous ferrms de jour en autre a trailer ove 
Marchandz et totes maneres de Gentz ove queux nous purroms, 

4 Ibid. ii. 140: qar ce est encontre reson, qe la Commune de lour biens soient par 

Marchandz chargez. ® Ibid, ii. 161. 



404 


1272-1377 


Parlia^ 
ntentary 
control of 
subsidy 


Summary 
of the 
progress 
under the 
Edwards 


was continued until 1362,* when the king promised that no 
subsidy or other charge should be placed on wool or leather with- 
out assent of parliament. In 13 71 he repeated the assurance and ap- 
parently recognized his previous promise as constituting a statute.^ 


The technicalities of revenue, though the indirect taxes might 
rise to fifty thousand pounds in a single year, would not be of 
great interest were they not part of the process by which the 
various elements, public, private, feudal, and sovereign, of the 
king’s power were being brought into a single concept of royal 
authority exercised under the criticism of parliament. Under 
Edward I the prerogative revenue might well have grown to 
exceed and replace the aids. By 1377 such a development was at 
least extremely unlikely, though at no single moment was the 
conflict of prerogative and parhamentary right in taxation such as 
to cause real anxiety to the crown. It is an immense result to have 
been achieved without serious constitutional discord, and it is 
typical of the process by which the country was moving from a 
feudal to a parliamentary regime. FeudaHsm looked in general to 
a fundamental custom as the security for its right, and to feudal 
war, more or less violent, as the law’s safeguard. The Great and 
the Forest Charter and the host of armed vassals in commune con-- 
silium, or, in the last recourse, in rebellion, were the two bases 
upon which the thirteenth century rested. We may see the pro- 
gress towards a less archaic view of the state in the appearance of 
the first additions to the body of fundamental law, the Conjirmatio 
Cartamm^ the Articuli super Cartas,^ and, perhaps, also in the ordi- 
nances of 13 1 1; and, in that they took parliament as the executant 
of their policy, the Ordainers were leading the country away from 
the feudal habit of amendment or redress by royal prerogative 
under threat of diffidation. But the victory of parliament, a real 
one over the ensuing period of fifty years, was not won in any 
spectacular defence of liberties, was made possible, indeed, by a 

* Rotuli Parliamentorum, ii. 271. ^ Ibid, ii. 308. 

3 In the first century of its history statute in parliament gained its peculiar 
authority as much from its association with the Charters as from any notion or 
the preeminent right of parUament. Qe la Grande Chartre, la Chartre de la Foreste, 
et tes Estatutz faitz avant ces heures . . . soient fermement tenuz et gar dez^ is the first 
petition of parliament. 
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process of slow and piecemeal reform, which destroyed the useful- 
ness of the great feudal leagues of the past. Common and frequent 
petition, without the threat of force, took the place of prolonged 
discontent and the abrupt presentation of a complex cahier of 
grievances at the point of the sword. Reform no longer proceeded 
by violent crises divided by long periods of years, but by the 
milder pressure of successive parliaments. There was much that 
was imperfect and inconclusive in the petitions and statutes of 
the fourteenth century. The commons’ requests were often ill- 
conceived and badly presented. The power of the king and Cotmcil 
to reject, to distinguish, and to recast petitions, was still as vital to 
the country as the right of petition itself But the great fact that 
the crown and nation were kept steadily informed of each other’s 
needs, and that what was common ground between them could 
be embodied in the new expedient of statute and so be added to 
the permanent body of law, was a revolutionary change from the 
rigi^ty of feudalism. In so far as it had the imagination to do so, 
the nation obtained the power to determine its own future and to 
off the dead hand of the past. In statute, indeed, and in the 
less permanent ordinances in- parliament and letters patent, was 
found a new power to change not by rebellion nor by the un- 
checked initiative of officials. It hardly detracts from the greatness 
of the change that few of the constitutional principles of parlia- 
ment were yet established, or even recognized for what they 
would come to be. That maladministration, or law which had 
outgrown its usefulness, or iimovation that created hardship, were 
already habitually petitioned upon by the representatives of aU 
the shires in common, that the king habitually accepted such parts 
of common petitions as were unobjectionable, and gave them 
permanence as statutes, that statute in parHament had come to be 
established as the highest kind of law, overriding all prescription, 
all these things as the settled practice of parHament make up a far 
more significant phase of the constitution than the period of 
crystalHzation which succeeds it. It is to the reigns of the three 
Edwards that we owe the creation of parliament, and the peaceful 
and almost unnoticed growth of its most essential principles. 


Nevertheless, Edward’s reign was not to be Hved out in com- 
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plete unanimity. The peace of 1360 created a financial crisis, since 
the motive for the granting of extraordinary aids vanished. The 
Exchequer tried to bring revenue and expenditure together by 
systematic finance, and even produced between 1359 and 1364 
the first national budgets, though they were inaccurate and incom- 
plete; but the attempt to carry on a peace government without 
the revenue which a fourteenth-century parHament would only 
grant for war had Httle prospect of success. When the sums 
allocated for various unavoidable charges were written off, the 
king had barely ;^3000 a year to spend, and the deficit for 1362-3 
was j[,SSyOOO, and that for 1364-5 ^£65,000. As against this, the 
French ransoms had brought in some ^200,000 by 1364. In the 
face of this it is remarkable that a parliament was found in 1369 
to advise Edward to resume the crown of France, and to grant a 
three years’ subsidy upon wool and a clerical tenth to promote his 
claim. Indeed, the opposition which clouded the last years of the 
reign first showed itself in excessive loyalty to the crown, when, 
after the unhappy experience of the campaign of 1370, the court 
party in the parliament of 1371 attacked the ministry of WilUam 
of Wykeham and Bishop Brantingham, and in general the prelate 
in office, much as Edward had attacked Stratford thirty years 
earher. Disillusion was coming upon the country, but it did not yet 
involve the king or the princes. Nevertheless, from this time 
onwards opposition grew. The lay ministry — Scrope of Bolton 
and Thorpe as treasurer and chancellor — blundered in finance, the 
prince returned ill from Gascony, and the king was compelled to 
emerge from retirement and take the reHef of La Rochelle upon 
himself. One by one the great figures of the court were discredited: 
Pembroke was captured in 13 72, Edward’s expedition failed, John 
of Gaunt ruined his reputation by the chevauchee of 1373. After 
1373 the king’s age kept him inactive and, though he came to 
parhaments, most of his time was spent at Windsor, Sheen, or 
Eltham. Councils were held at Westminster without him, and his 
influence upon the detail of government declined. The prince, 
also, was ill, and John of Gaunt was absorbed in foreign schemes, 
and often abroad. The influence of AHce Perrers began to dis- 
solve the court party, which had already suffered from the loss 
of its leader Pembroke. In April 1376 the first parliament for 
three years, which was to gain the name of the Good ParUa- 
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merit,* met under the influence of the Prince of Wales and 
WiUiam of Wykeham, convinced that the virtue had gone out 
of the old king’s reign, and prepared to attack the whole con- 
duct of its recent years. 

As the exponent of the accumulated discontent of the years since The 
1373, the Good ParHament is proof of the extent to which the 
general frame of government, and the relation of its parts to each 
other and to the whole, had found stability and acceptance. The 
leaders of the opposition, and its temper, were utterly different 
from those of the reformers under Edward II. The demand was 
now not for revolution, but for the right use of the constitution 
as it then stood, for the punishment of those who had worked the 
system corruptly and for an enquiry into the misdirection of the 
king’s finances. The impulse of what had been the Lancastrian 
party of feudal constitutionaUsts was now almost entirely spent. The 
attack was a parliamentary one, directed, more than by any other 
influence, by the commons, and, in so far as they were strengthened 
by support from outside their order, it was by the encouragement 
of the prince, and of William of Wykeham, who had lost his 
chancellorship in 1371 to the party whose successors were now 
themselves under impeachment. The commons called, as they 
had sometimes done in the past, for the advice of twelve of the 
lords, but those whom they helped to choose for the task were 
not of the temper of the Ordainers, and stood rather for the sound 
mihtary and administrative loyalty of the middle years of the 
reign. The gravamina of the opposition were presented as com- 
mons’ petitions through a prolocutor, Peter de la Mare, and their 
first requirement was for an audit of accounts. The Staple had been 
manipulated to enable individuals to rob the crown, the king had 
incurred debts to his favourites at exorbitant interest, and they 
had been allowed to buy up his bad debts from his creditors and 
secure their payment by court influence. The courtiers and 
merchants specially indicted were the chamberlain. Lord Latimer; 
Richard Lyons, who had acted as broker for the wool subsidy; 
WiUiam EUis of Yarmouth, his deputy; and John Peach, who had 

* The best contemporary account of the Good Parliament is found in the 
Anonimalle Chronicle (ed. V. H. Galbraith), and in the Chronicon Angliae, 1327- 
1383 (Rolls Series). The former is of exceptional value as a record of the detail 
of procedure. 
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bought the monopoly of sweet wines for London. At a later phase 
in the crisis AHce Perrers was accused of securing unjust sentences 
by maintenance, and banished upon the curious ground of the 
statute prohibiting women from practising in the courts of law. 

All this is significant of a new though, perhaps, exceptional 
strength of the commons, and of the decline of the leading power 
of the magnates, and it has the constitutional interest of being the 
first great occasion when impeachment by the commons was 
directed against ministers who were not also in the enmity of the 
king. Still greater interest is to be found in the fact that no 
minister, except the chamberlain, nor any part of the constitution 
was attacked, and that all the commons’ indignation was reserved 
for les privez le Roi, and their demands for reform sought for the 
strengthening of the constitution in the form into which it had 
already settled. To almost all the commons’ petitions Edward 
could answer that they were already provided for by statute, and, 
in granting the afforcement of the Council by certain lords named 
in parhament,* he was able to insist that the chancellor, treasurer, 
keeper of the Privy Seal, and other officers should not be sub- 
ject to their censure. "The king and his sons” were actually made 
the judges of any councillor who might be accused of taking 
bribes. So far had matters come from the days when the main 
purpose of every opposition was to secure control of the great 
ministries,* and to fetter the king with baronial councils. Edward 
Ill’s reign at its weakest produces not a constitutional crisis but an 
attack upon ministers and financial incompetence, and it is clear that 
the kmghts are confident of their own power to serve the country 
and express its grievances adequately. Annual parUaments and the 
election of representatives* “by the best men of the counties” are 
the only constitutional demands of permanent importance made 
in 1376. The Parhamentary Crown may be said to have achieved 
its settled embodiment and to have been accepted by the nation. 

‘ Apparently not as a measure of distrust, because the number of “officers 
the king has had about him are insufficient for such great government as the 
wars at the same time in France, Spain, Ireland, Guienne, and Brittany call for”. 
Rotuli Parliamentomm, ii. 322 

^ Richard Lyons* handling of the impositions on wool “without any con- 
troUer, record, or responsibility to the Treasurer”, is reminiscent of the former 
tendency of the household offices to become irresponsible, but the attitude of 
the commons is entirely different from that of their predecessors. Ibid. ii. 323. 

3 Ibid. ii. 355. 
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THE DECLINE OF THE MEDIEVAL COMMUNITY 

“Behold, Lords, whether there was ever Christian King or Lord Itifro^ 
that had so noble and gracious a lady to wife, and such sons as our 
Lord the King has had, both Princes, Dukes, and others. For of the 
King and his sons all Christian peoples have had fear, and by them 
the Realm of England has been most nobly amended, honoured, 
and enriched, more than in the time of any other King. And our 
Lord the KLing may here, by the grace of God, see the son of his 
son, and has sent him as his Lieutenant to this Parliament to give 
you comfort and joy of him, as it is said in the Scriptures, ‘This is 
my beloved son, this is the desired of aU nations’. But if we his 
subjects desire and will to prosper in his grace in this year of 
Jubilee, and to take comfort from him who is the Vessel of Grace 
or chosen Vassal of God, needs must that we set ourselves in all 
virtue to receive that grace and to flee all wrongdoing.”^ These 
were the words of Adam Houghton, the chancellor, in his charge 
to parliament in the Jubilee year of Edward III, in what was to be 
the last parhament of his reign. As a forecast of the immediate 
future it went beyond any natural good fortune that a realm under 
a minority could expect, but not beyond the reasonable hope of 
one who looked back upon the long stability of England under 
the Plantagenet kings. In spite of intervals of factious rebellion, 
the English state had grown steadily in strength and unity in the 
past two hundred years, till it was to all appearances the most 
firmly based in Europe, and the commons acknowledged that 
Edward had “set them beyond the servitude of other lands”. ^ The 
chancellor’s words, however, contained a warning. If the crown 
was at once stronger, more national, and set more equably 
* Rotuli Parliamentomm, ii. 361. ^ Ibid. ii. 276. 
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towards every member of the state, than it had ever been, that 
virtue which he posited as the condition of future prosperity was 
a fact no longer to be assumed without question. If we may take 
it to be that peculiar virtue upon which Angevin, Norman, and 
Saxon government had in fact rested, the virtue of the lawful 
man, whose oath was unquestioned, and whose integrity was the 
safeguard in turn of Saxon judgment and Norman inquest, the 
fourteenth century had degenerated from the past. Part of the 
appearance of decline in public virtue is due, no doubt, to changes 
in the nature of records, and to the new power of the commons 
to present fraud and violence before the parliament in general 
terms. Common petitions teU us more and more explicitly what 
are the prevailing social vices. But even so, the parliament rolls 
show that the honesty of provincial courts was declining, that the 
law itself was coming to be a weapon in the hands of the unscrupu- 
lous, and that open violence was on the increase. 

The ^ The period of the Ordinances either gave the opportunity for 
misconduct or encouraged the counties to appeal against it. In the 
Hilary parhament of 1315 the commons turned the weapon of 
petition for the first time against the lords, and showed how county 
influence could be used to pervert the forms of justice into oppres- 
sion. The matter of the petitions * is to be familiar in time to come, 
but in that year it was new. Lords invent trespasses on the part of 
their enemies and secure commissions of oyer and terminer for 
justices who are favourable to them. They influence the sheriffs to 
appoint days of trial without warning the defendants, and so they 
lose their case by non-appearance. They appoint places for trial in 

Period remote districts where their victims dare not come, and have juries 

°^tumces know nothing of the cause. In suits of land great 

lords maintain each other, so that the opposing parties dare not 
proceed. Much of the technique of the legal tyranny of the 
fifteenth century seems already to be familiar. It can hardly have 
been entirely new in 1315, but at least it has never been so clearly 
and so generally exposed. Already the principal vices which were 
to bring the medieval order to ruin are present, lordship unlaw- 
fully exercised,* the corruption of juries, sheriffs who use the letter 

* KoixAx Parliamentorum, i. 290. 

2 Matthew Furness could not be sued in the county court of Somerset 
pur sa seigmrle. Ibid. i. 289. 
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of the law to deny fair trial, justices whose decision is prearranged. 
Innocent men, it is said, may be put falsely upon their defence for 
charges involving a few shillings, and led from process to process 
till their amercements amount to hundreds of pounds and their 
estates are sold to pay them. Two stock figures of the coming 
anarchy, the lord who “maintains” his friends at law by the un- 
avowed threat of his wealth and influence, and the conspirator, 
are already a threat to the commons at large. Conspiracy, indeed, 
has come to be a profession, and holds whole counties in its power. 

They boast that the King and his Council can never touch 
them”.* It is noteworthy that the very explicit complaints of the 
commons got little sympathy in this time of baronial government. 

The Council refused to be alarmed: “Let those who so suffer 
seek their remedy at Common Law”.^ Nor were they more than 
occasionally referred to in the next generation. 

The reign of Edward III seems to have restored legal order to Recover) 
a respectable level, and, besides such devices as the annual nomina- ^ 
tion of sheriffs, which was imperfectly observed, the conservators 
of the Peace were, by statutes of 18 and 34 Edward III, empowered 
to hear and determine charges of felony, and now, as justices of 
the Peace, acted in the intervals between the itinerant commissions. 
Nevertheless, the declining strength of the reign weakened the 
local peace also, and the petitions of the Good Parliament de- 
nounce much the same state of affairs as did those of 1314 and 
1 3 1 5 . It is to be noticed, however, that the intervening half century 
has brought about a change. In 1315 much of the blame was laid 
upon the sheriffs. Not ordy the community, but several counties 
individually, then complained that their people were being undone 
by “false juries” chosen by the sheriffs.^ In 1376, though the Com- 
commons do not trust the shrievalty entirely — they repeat thel’^'””^' 
demand for annual appointment — they attribute the dishonesty 
of juries rather to the “Uttle ministers”, bailiffs, sergeants, and Ill's 
others, and seek a remedy in laying a responsibility for checking 

I RotuU Parliametitorumy i. 299. “The community of England complains of 
conspirators who are in every City, Borough, Hundred, and Wapentake in 
England bound by oath to maintain and procure false parties against law and 
right, and have allied to themselves many of the iurors of assizes and inquests’*, 

^ Ibid. i. 290. 

3 Lincoln: ibid. i. 291. 
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all juries upon the sheriffs themselves.’ A period of steady adminis- 
tration had clearly led to a better control of the shrievalty* and the 
Good Parhament no longer wished it or the Justiceship to be 
elective offices. On the other hand — and the symptom was a 
dangerous one for the future peace of the realm — the illness of 
Edward, which had made possible the financial scandal of Latimer 
and Lyons, was also encouraging the court to extend its influence 
into the counties, and to use the power of the crown to pervert 
local government; sheriffs were being nominated par brocage en la 
Courte du Roi,^ justices of Assize and Gaol Delivery were being 
sent out into counties where they had their lords and friends,’ 
justices of the Peace were being appointed by maintainers, and 
commonly practised maintenance themselves,'* and even the 
officers of the Exchequer were using their hold over the sheriffs 
to coerce them into dishonesty.’ The remedies suggested show 
an equal disillusionment with provincial election and with the 
cro'wn in its weakness as the source of commissions. The com- 
mons asked that the justices of the Peace should be nominated in 
parliament. 

But, although the corruption of the court in Edward’s last years 
gave a foretaste of the future disintegration of society from above, 
the full danger was not yet evident. At the beginning of Richard’s 
reign, though the Chancellor warned parliament that “the rule of 
force was coming to be divorced from the rule of law’’,* the 
problem was still seen as a local one. The lords were confining 
themselves to the less blatant form of indirect pressure known as 
maintenance, livery was only realised as a djuiger when it was 
adopted by associations for conspiracy, ■violence seems to have 
been confined to bands of robbers and to the disorderliness of 
vagrants and unemployed labourers, and parhament still hoped to 
deal with it by the local machinery of the peace. In general, the 
middle rank of covintry gentry in affiance with the sheriffs were 

1 Rotuli Parliamentorum, ii. 331. 

2 Ibid. ii. 331. In the middle years of Edward Ilfs reign there had been a 
marked tendency to return to the feudal practice of appointing earls to life 
shrievalty of counties. T. F. Tout, Chapters in Administrative History, iii. 188. 

3 Rotuli Parliamentorum, ii. 334. 4 Hid. ii. 333. 

5 In the next parliament the officers of the Exchequer were accused of 
intimidating the sheriffs to procure maintenance, Ibid. ii. 368. 

^ Ibid. lii. 33. • 
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looked to as sufficient to restrain the active crime of the provinces. 

The commission of the justices of the Peace had, indeed, wholly 
exceptional powers at this rime, and was even coming under sus- 
picion as a danger to feudal privilege.* Subordinate to the sheriffs. The 
in the sense that they rendered the records of their sessions to them,;”^*^^^ of 
they yet had a far Wgher justice than the old placita vicecomitis pro 
pace servanda. The ordinance of 1380^ gave them the jurisdiction 
of the Statutes of Winchester, Northampton, and Westminster 
for the conservation of the peace, power to bind any person to 
keep the peace, power to search out by inquest, hear, and deter- 
mine a list of offences typical of the day, robbery, maiming, 
homicide, the bearing of Hvery for purposes of maintenance or 
conspiracy, breaches of the Statutes of Labourers; in short, to 
exercise in their quarterly session far greater power than the 
sheriffs had held within the last century and a half, and virtually to 
replace the criminal jurisdiction of the eyre and gaol defivery. 

After the Peasants* Revolt the commons asked and obtained that 
the justices might hold session upon emergency when and where 
they thought fit,^ and in 1392 they were given the extraordinary 
power of raising the counties against those who invaded their 
neighbours with bands of men-at-arms and archers, and the sheriffs 
were to place themselves under their orders.'^ Unlike that of the 
sheriffs, but like that of the eyre, their commission ran through 
every franchise. The whole jurisdiction was an extraordinary 
experiment in justice which was at once anti-feudal and a reversal 
of the hitherto universal trend towards centrafization. It was 
typical of the day, in, that it conformed to the rise of the county 
community and to the growth of a county interest neither feudal 
nor royal. Whether that interest would prove strong enough to 
master the problem of order within its own communities would 
depend at least upon the tolerance of the magnates. Significantly, 
the commons wished the commission of the Peace withheld from 
the lords,5 and preferred provincial landowners, not necessarily 

1 In 1380 the prelates protested against the justices’ commission to try charges 
of extorsion as likely to impinge upon the rights of the Ordinaries. Rotuli 
Parliamentorum, iii. 83. 

2 Ibid. iii. 84. 

3 Ibid. iii. 118. 

4 Ibid. iii. 290. 

s Ibid. iii. 44. 
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learned in the law,* but independent,* to visitations from West- 
minster,^ 

Deteriora- It is apparent that the position deteriorated fast under Richard II. 

R^chaMl i^^tion was coming to be sick both in head and members. 

* ^ Most fatally, the central judicature was losing its independence, 
and the judges of every class, forgetting that they should be as Hons 
beneath the throne, were seeking lordsliip. By 1384 ‘'the justices 
of both Benches and the Barons of the Exchequer were retained 
and salaried by lords and others”,^ and habitually took great 
bribes. Justices of Assize were commonly sent into their own 
countrysides, where they had formed ties of lordship “and had 
great alliances and affinities^'.® Judgments, when rightly rendered, 
were made valueless by falsification, perversions of the verdicts 
really returned, or erasure from the rolls, ^ and in the provincial 
courts it was often impossible to obtain any sort of record by 
which a case might be carried in appeal. Ordinances were made to 
stop these abuses, but, whatever betterment may have resulted in 
the central courts, the commons came to lose aU faith in the 
itinerant commissions, and to regard the eyre, trailbaston, and oyer 
and terminer as disastrous to the counties they visited and devoid 
of all judicial value. They would welcome commissions of oyer 
and terminer if assigned to men of standing in the district to be 
visited and chosen in parliament,^ though the hold of Chancery 
had been so far loosened that numbers of such commissions never 
reached the persons to whom they were assigned,® but almost 
yearly after 1382 they petitioned against the itinerant judge from 
Westminster under whatever commission he came. 

Clearly, the decay of the integrity of royal justice brought the 

1 They held that two justices with legal knowledge among the six or seven 
in the county would be sufficient. Rotuli Parliamentorum^ iii. 65. 

* In 1439 the commission had to be withheld from all who had less than 
in yearly rent, since the poorer Justices had proved open to bribery and intimida- 
tion. Ihid. v. 28. 

3 Ihid. iii. 90. The commons pray that during the war justice of eyre and 
trailbaston may not run among the poor commons, but that the justices of the 
Peace shall hold their courts according to the tenor of their commission. Com- 
missions of oyer and terminer were especially hated, and commons petitioned that 
they should oiJy be issued if the plaintitt could get three substantial men to 
back his appUcation. Ibid. iii. 94. 

4 Ibid. iii. 200: sont de retenue et as fees des Seigmrs et autres. 

5 Ibid. iii. 139 and 200, ^ Ibid. iii. 201, 

7 Ibid. iii. 140. * Ibid. iii. 498. 
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nation to the edge of incalculable possibilities. The high royalist 
principles of Richard II, the foreign and EngUsh titles of the princes, 
his French aUiance, and the luxury of his court, were worthless 
substitutes for the primitive legal virtue of past generations ^ and 
the iron administration by which the stronger of his predecessors 
had kept the realm in check. Social and poHtical Hfe was passing 
into a dissolution, and the forms in which it would reconstitute 
itself were still not to be conjectured. Richard iTs commons seem 
to have diagnosed the danger rightly, and to have seen it as one 
in which the provinces must find their own salvation with Uttle 
help from a corrupt or powerless judiciary. To raise the justice of 
the Peace to a judicial monopoly in his county, to make his 
authority as far as possible ubiquitous and immediately appHcable 
when disorder broke out, and to give him the miHtary support of 
the shire, was the general purpose of their petitions. The poHcy, 
sound enough in the circumstances, though it involved the ad- 
mission that the Angevin judicial bureaucracy was no longer 
trustworthy, was vitiated by one unavoidable weakness — the com- 
mons had not the support of any sufficient body of the magnates, 
who, indeed, were themselves learning to profit by anarchy, and 
they neither dared to employ them as justices nor to attack them 
in their petitions. They could not venture to go above the sub- 
stantial shire-knight for their justices, and, beyond a general 
accusation of maintenance, they never dared to attack the nobles 
in their grievances; the small man who took a lord’s Every or 
received his protection against the king’s law was petitioned 
against, the great man who shared his guilt equally went un- 
questioned, or it was left to the crown to draw the inference of 
his impheation and to turn the edge of the statute against him.^ 

It is not entirely safe to assume that disorder and conspiracy is Recovery 
accurately reflected by commons’ petitions, but if we take them 
as a rough guide we shall be inclined to conclude that the reign castrians 

^ Though the complaint that the justices of the Benches were in the fee of 
the nobility may partly explain that habit of putting aside their opinion in 
favour of his own when causes were on trial before Council which was the 
practical expression of Richard’s principle that the “law is in the king’s mouth”, 

2 Thus in 1393 the commons^ petition for a penalty of for those who 
obtain writs from nobles to hinder their adversaries from proceeding against 
diem at Common Law. The crown includes in the penalty me lords who issue 
such writs. Rotuli ParUamentorunif iii. 305. 
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of Richard II saw the first serious deterioration of public order, 
that the accession of Henry IV was marked by some attempt to 
grapple with the problem, that this was not entirely unsuccessful, 
that the reign of Henry V was one of good peace, ^ and that a 
really acute phase of the disease set in again in the thirties after a 
generation of comparative improvement. The accession of Henry 
Bolingbroke was at least marked by the first attack upon livery as a 
crime of the lords rather than of their retainers, and the restriction 
of it to its legitimate use as part of the decencies of a great man’s 
household. By a statute of 1399 livery of company, i.e. the mill- 
tary livery of the squires, men-at-arms, and valets, was done away 
with in England in time of peace, except for the servants of the 
king, and even the king’s men were to wear it in the presence 
only.2 In 1401 the Every of peace, the badge and livery of cloth, 
was restricted to the counsellors, ministers, and menials of the 
magnates, though the king’s livery and the prince’s Every of 
the Swan, might be worn throughout the realm by the noble 
famiEes and by gendemen of lesser rank about the court.^ The 
penalty for disobedience to this new sumptuary law was fine at 
the king’s mercy, and it was not tiU twenty years later that its 
abuse became again a subject of complaint in parEament.'* 

Disorder, conspiracy, and forcible disseizin did not cease during 
the reigns of Henry IV and Henry V, but they would seem to 
have been in part warded off to the frontiers ^ and to have been 
less a chronic condition than an outcome of the periodic rebelEons. 
The violence of the nobles is specially mentioned in the autumn 
parEament of 1402,^ and in 1417 the general unrest, which the 
authorities associated with the Lollard movement, showed itself 

* An assize which the parties proposed to attend “with strong party on bothc 
sides’* was in 1420 suflicient to provoke a letter to the Council from Sir Thomas 
Erpingham then an “agid man evermore willyng and desiryng good pees’*. 
The Council admonished the parties to present themselves attended by none 
but men of law. H. Nicolas, Proceedings and Ordinances of the Privy Council, 
ii. 272. * Rotuli Parliamentorum, iii. 428. 

3 Ibid. iii. 477. Ibid. iv. 329 (1427). 

5 Henry V’s first parliament presented a scries of articles for the restoration 
of the Peace which they considered to have been indifferently guarded in the 
last reign. “Due obedience to the laws within the realm” came last in a Est 
calling for good governance in Ireland, the Marches of Wales, Scotland, and 
Calais, the Duchy of Guienne, and the safety of the sea. Ibid, iv. 4. 

^ Ibid. iii. 497. 
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in “assemblies in manner of insurrection armed and arrayed to 
make war^.* But, as in the matter of livery, the handling of the 
danger was more decisive than it had been under Richard, or than 
it came to be under Henry VI. The powers of the justices of the 
Peace were extended, after the rising of Kent and Salisbury 
Council decided to allot them armed retinues salaried by the 
crown,* and the commission was sometimes used as a summary, 
quasi-mihtary jurisdiction over wide areas of country, as when in 
1406 Prince John and Ralf Nevill held it jointly “for the parts of 
the North*’, 3 but there is also renewed confidence in the central 
judicature. The chancellor was enjoined to accord special assizes 
without suit at common law in the case of violent disseizin, to 
punish the aggressors with imprisonment,'^ and to associate with 
each such commission a justice from one or other of the Benches. 

The justices of the Benches had, moreover, regained the country’s 
confidence as justices in oyer and terminer, and in the dangerous 
year 1417 it was to such commissions, nominated by the chan- 
cellor, that the government of Bedford had recourse.^ 

If the first two Lancastrian reigns gave the country some small Decline of 
measure of that “abundant governance” that the commons 
demanded of Henry IV, five years of minority would seem to VI 
have brought all the old evils to the surface. Council was making 
a creditable fight against the growth of faction upon a national 
scale, but corruption and conspiracy were regaining their hold on 
the provinces. 1427 was a great year of grievance. The justices of 
the Benches were retained in private interests,^ the justices of the 
Peace were being made helpless by maintenance, the Uvery statutes 
were not kept, the election of the shire knights was corruptly 
managed, assize jurors were bought, the sheriffs were the tools of 
greater men, and, through their power over juries, the law of the 
country was at their mercy.'^ In 1430 the dangers of maintenance 

* Rotuli Parliamentorum, iv. 117. 

2 H. Nicolas, Proceedings and Ordinances of the Privy Council, i. 109. 

3 Rotuli Parliamentorum, iii. 604. 

4 Ibid. iii. 497. s Ibid. iv. 114. 

6 William Paston of the Common Bench was said to have had retainers of 
fifty shillings yearly from the town of Yarmouth, of the abbot of Ramsey two 
marks, of me town of Lynn forty shillings, and so on, “against the king for to 
be of their council for to destroy the right of the king“. Paston Letters (ed. 

Gairdner), no. 19. 

7 Rotuli Parliamentomm, iv. 329-331. 
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figure in the chancellor’s cH 5 fge as one of the principal reasons 
for the summoning of parhament.* Council also was induced in 
this year to pass a self^lenying ordinance renouncing livery 
and maintenance for its own members.* The virtue of the 
lawful man and the sanctity of oath, upon which the EngUsh 
Atempt to system had rested for a thousand years, had been replaced by 
Kfom the (Jieir characteristic perversions, maintenance, false verdict, and 
jury system parliament of 1432, beUeving that integrity might still 

be found in the substantial landholders, wished drastically to 
narrow the field from which the most vital juries — those of attaint, 
which pronounced upon verdicts challenged as false — were drawn, 
and would have excluded aU who had less than five pounds of 
annual rent from freehold from such panels.* To this the Council 
refused its consent, though it had accepted a parallel petition for 
the hmitation of parliamentary franchise to the forty-shilling free- 
holder, and it is, indeed, likely that the decay of political morality 
had spread to all classes. Without the restoration of a strong crown 
and some sharp restriction of Hberty, there could be no reform. 
Neither Henry IV nor Henry V had had the quaHties needed for 
such a lead from the crown, the lords were indifferent or guilty; 
the knights of the commons, still holding to the tradition that shire 
government was the prerogative of their class, could see no solu- 
tion but the fortification of the commissions of the Peace, and an 
occasional resort to oyer and terminer in times of crisis. By the 
thirties things had gone so far that neither of these jurisdictions 
could surmount the strength of local interest and the prevalence 
of conspiracy, and both were sharers in the very abuses they were 
set to repress.^ Fifty years earUer the chancellor had warned parUa- 
ment that “law and might were divorced in England”; the 

I Rotuli Parliamentorum, iv. 367. 

* H. Nicolas, Proceedings and Ordinances of the Privy Council, iv. 64. 

3 Rotuli Parliamentorum, iv. 408. Raised to £20 a year in 1436. Ibid. iv. 502. 

4 H. Nicolas, Proceedings and Ordinances of the Privy Council, v. 39. A curious 
instance of the clash of these two jurisdictions occupied the Council in 1437. 
Two commissioners, Peke and Ludshope, had been sent to enquire into felonies 
and insurrections in the Midlands. They set up their sessions at Silshoe, where- 
upon Lord Grey, a justice and of the quorum of Bedfordshire, came with sixty 
armed men, complained that it was his town, that the intention was to “vex his 
tenants”, and threatened that if the court was continued he would set up his 
own sessions and take the enquiry into his own hand. The king’s commissioners 
were forced to withdraw. 
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commons of 1436' confessed the truth of his warning in the 
bitter experience of its fulfilment: “Please oure said Soveraigne 
Lord to consider, that the Triall of the Life and Deth, Landes and 
Tenementz, Goodes and Catalles, of every Persone of his Lieges 
remayneth and stondeth, and dailly is like to be hade and made, 
by the othes of enquestes of xii men, and to considre also ye grete 
dredeles and unshamefast Perjurie that orriblely contynueth and 
dailly encresseth in the commune Jurrours of ye said Roialme”.* 
In 1442 the chancellor’s charge to parhament turned mainly upon 
the “horrible crime of perjury more prevalent in these days than 
ever before’’,^ and a few years later a justice of Common Pleas, 
whose honesty had won him the name of the “Good Judge”, felt 
it necessary to urge a friend, who had been wrongfully ejected 
from his tenement, not to have recourse to law, “for, if you do, 
you will have the worse, be your case never so true. For he is feed 
with my Lord of Norfolk, and is much of his counsel, and also you 
will get no man of law in Norfolk nor in Suffolk to be against him, 
and, forsooth, no more might I, when I had a plea against him. 
Therefore my counsel is that you make an end, whatsoever the 
pay, for he wiU else undo you and bring you to nought.” Eng- 
land had fallen into that most irreparable form of tyranny in which 
centuries of effort have built up the safeguards of individual right 
upon the guarantee of popular verdict, and fear and favour have 
made honest verdict unobtainable. 


Generations probably do not vary greatly in their inherent Vttderly- 
capacity for virtue. A decadent age is one in which energy, 
devotion, and altruism have been diverted from their conventional 
channels into others which are either indifferent or inimical to of order 
established institutions. At such times traditional social and poU- 
tical practice is upon the defensive, and, finding it without a creed, 
the idealist is apt to be driven to extremes of impracticable theory, 
and the unimaginative mass finds secondary and often xmworthy 
objects for its loyalty and ambitions. It would be difficult, though 

1 Rjoiuli Parliamentorum, iv. 501. So again in 1439, false indictments, pcgury, 
conspiracy by sheriffs, etc. Ibid. v. 28, 29. 

2 Poston Letters (ed. Gairdnerk no. 42. 3 RotuU ParUamentorum, v. 35. 

4 Poston Letters, no. 28. Rotuli PorUamentorum, v. 181. 
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of extreme interest, to determine the vmderlying causes of the 
disillusionment which came upon the end of the fourteenth and 
the first half of the fifteenth centuries. There had been a succession 
of party revolutions, beginning with the reign of Edward II, in 
which one group of the ruling caste after another had convicted 
its rivals of treason, and from the Good Parliament onward the 
royal house allowed itself to be involved. There was, no doubt, 
weariness and some despair with the war, and the insecurity of the 
sea was bringing ruin to the ports of the Channel. But the causes 
of disillusionment went deeper and had troubled men of thought 
and religion while the reign of Edward III retained something of 
its glory and while social disorder was stiU kept within bounds. 
A significant change had long been growing upon the temper of 
scholastic thought. In the thirteenth century, in so far as the theory 
of the state went beyond legal and moral generalizations as to the 
duty of the ruler, it was cathohc in the sense that it sought to 
reconcile the existing orders of men and institutions within a 
universal whole, and so leaned towards a constitutionahsm which 
foimd a pohtical function for every estate. As the work of men of 
learning and religion, it lacked urgency of feeling and was neither 
very deeply reasoned nor the firuit of much experience. In England 
this mild constitutionalism had shown itself in the clerical support 
which the barons had enjoyed in 1258, but it didnot survive the test 
of pohtical strife, and already in the papal and imperial quarrel of the 
early fourteenth century controversy was stirring deeper levels of 
thought; the left wing of the Franciscans was attacking the material 
basis of the church, and MarsigHo and John ofjandun were fore- 
shadowing a secular justification of the empire. Such radical 
questionings were unlikely to form a unified system, nor did the 
various critics of the cathoHc world-order necessarily draw upon 
each others’ thought, but authority, challenged for the first time, 
tended to confuse them in a general condemnation. Wycliffs 
doctrine of dominion by grace, in fact a very specialized apphca- 
tion of the accepted doctrine of the divine trust of aU rule, was 
consistendy denounced by Rome as “the heresy of John ofjandun 
of cursed memory”, and in this there was at least the truth that 
it was a rationalizing of political pessimism, reflecting no reality 
save that inner unrest which its creator shared with his generation 
throughout Europe. Such theory had indeed no value for the 
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dmes, as WyclifF himself confessed, and, though the two move- 
ments caft hardly have any close relation to each other, the vague 
and exalted Christian democracy of the Peasants’ Revolt more 
nearly expressed the political creed of LoUardry than did the 
principles of any other movement or party of the day. 

Wycliff himself feared so modest a threat to the stability of 
property as the confiscation of the lands of the alien priories, with- 
drew before the consequences of his own doctrines, and left them 
to trouble the country for fifty years, during which LoUardry and 
social rebellion became firmly identified in the mind of the 
orthodox.* The wide spread of LoUardry among the poor was a 
symptom of a general refusal to accept the old fixities of social 
order, and especiaUy those burdens and duties which had no warrant 
but custom or ancient agreement. The rising of 1381 was in the 
main one of free peasants, copyholders, gavelkinders, sokemen, 
smaU burgesses, who, if they were under any shadow of vUleinage 
at all, had ceased to regard it as anything but an invidious and 
unreal survival. Asserting the human dignity of the individual, the 
natural man in his right in the Christian community, they saw its 
chief enemy in an artificial rule of law, and vented their anger 
upon monastic and civic archives and upon the men of law. The 
suppression of the rising and the hanging of its leaders could not 
restore that essential of civil Ufe, belief in the validity of the law’s 
right over the subject. Scepticism of its claim, and readiness to 
deny legal rights upon general grounds of humanity and pubUc 
interest, often associated with reUgious Ubertinism, continued to 
show themselves, occasionaUy in the form of serious risings as in 
1417 and 1431, more constantly in resistance to particular obliga- 
tions by individuals which yet reveals the rebellious mind of the 
objectors.^ By the second quarter of the century any heat of 

1 Cf. the commons’ petition of 1414 against LoUardry: “forasmuch as great 
insurrections have been lately made in England ... by those who are of the 
sect of heresy called LoUardry with the intent to annul and subvert the Christian 
faith and the law of God within the said Realm, and also to destroy our right 
sovereign Lord the King and all manner of estates of the said Realm, as weU 
spiritual as temporal, and all political order {toute manere pollicie), and the very 
laws of the land”. RotuU Parliamentorum, iv. 24. 

2 Like that friar John Bredon, who, in supporting certain recalcitrant 
parishioners of Coventry against the priory of St. Mary there, caUed the Prior’s 
rule the “ThraUdom of Pharaoh’’, and committed himself to the dictum that 
“eny custom howe long so ever hit be, thowe hit be of a hundred yercs, if hit 
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feeling and thought in such matters seems to have come to be 
confined to the masses, or to an occasional eccentric among the 
clergy or the learned; after the one effort of 1381 the social dis- 
contents did not gather head in revolution. But the dead-weight 
of indifference and disillusionment paralysed tliose who had the 
task of maintaining law and order upon the estabUshed principles. 
Men continued to act wrongly in practice because they had no 
guiding laws of thought. 


If die strength of the age was renouncing the old habits of 
loyalty, bcHef, and obedience, it must needs find others by which 
to live. While the schoolmen had nothing or, rather, worse than 
nothing to offer for their guidance, the times were alive with new 
sources of power and the community set itself instinctively to 
exploit them ijaguided by the traditional sanctions of authority, 
and with leaders who had no altruism and litde poHtical sense. It 
would be wrong entirely to cHminate the original structure of 
feudahsm from the living forces of the fifteenth century. Some of 
the Conquest honours survived more or less intact, though the 
first Norman nobility had passed away. But that feudahsm which 
had been so mastered and confined by die Plantagenets as to be a 
safeguard of provincial stability rather than an excuse for disorder 
had lost much of its force. That trend in legislation of which 
Decline of Edward I’s statute Quia Emptores was the type, whatever its in- 
tention, had made for the dissolution of great honorial estates, 
lutlwnty number of small tenures which were immediate to the 

crown had increased largely, while at the same time the decline 
of feudal values had been emptying the tenurial tie of its imphea- 
tions of loyalty, and strengthening its meaning as a business con- 
tract. Commutation of services had begun to undermine the sohd 
viUeinage of the midlands — though the midland peasantry were 
still pohtically inert beside the turbulent gavelkinders and free 


be in prejudice of commone wele it is unlawful!”. The Council scented civil as 
well as ecclesiastical sedition — “against God’s law and cures” — and the friar had 
to recant in the parish church. H. Nicolas, Proceedings and Ordinances of the Privy 
Council, vi. 43 (1446). So in 1440 the abbot of St. Edmunds complains that 
“daring misdoers daily make resistance and interrupt the franchise against all 
good rule of the law of your realm, and will suffer no law to be executed there- 
in”. Ibid. V. I2J. 
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sokcmen of the east — and tenure by copy of court roll was giving 
a new stability even to villein right. The peasantry were not alone 
in their impatience with the older, tenurial lordship. A commons’ 
petition of 1379,* though it is true that it was directed to the one 
point of contribution to the payment of members of parUament, 
objected to lords taking the phrase hur Hommes so widely as to 
include those who hold freely or by court roU. It might indeed 
have been well for the peace of the country if the oaths of homage 
and fealty had retained more of their force, for the common law 
had made its terms with them and brought them within sufficient 
safeguards. The feudal oaths required man and lord to maintain 
each other at law, but not to the point of perjury or intimidation, 
and their right to use force in each other’s defence had meant 
almost notliing since the twelfth century. But, as the exploitation 
of land for profit had given rise to feudaUsm in the past, so now 
the coming of capitalism and moneyed wealth was working 
towards a new integration of society, which was to reproduce the 
worst features of feudaHsm without its stabiHty and almost without 
restraining rules. Edward Ill’s battles were fought chiefly withJl«eo/ 
English mercenaries, and, as the war dragged on into the second 
generation, the fortunes and reputations made in France brought ^ 
to the fore new men who often had very httle property in land. 

Of these mihtary notables the bannerets were the type. They were 
men who had served the king with at least ten lances, and who had 
been ennobled for their service upon the field of battle, and among 
them were such men as Sir John Chandos, the Fleming Walter 
Manny, Cobham, Dagworth, and Calverley. Many of them sat 
among the magnates in parliament, where the bannerets are 
recorded as the lowest estate of secular nobles, and, of course, in 
the CouncU, and his Gascon birth did not prevent Guichard 
d’ Angle from being made an EngUsh earl of Huntingdon. The The new 
influence and popularity of the bannerets was not without its (Rivalry 
effect upon the prestige of the titular nobUity, as an incident 
recorded by Froissart shows. The earl of Oxford, sitting at the 
prince’s table, protested at the cup being presented to Chandos 
before himself. Chandos told him, “for all who liked to hear”, 
that he himself served the king with sixty lances, Oxford with only 
four, and that he had waited to be ordered by the king before he 
* RoiuU ParliamentoTum, iii. 64. 
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came abroad: “So I may of right be served and walk before you, 
since my dread Lord the King of England and my Lord<he Prince 
will have it so”. In fact thirty years of war were bringing into 
being a new chivalry, more exacting than the old and calling forth 
loyalties which cut across the remaining feudal ties, and the Order 
of the Garter, which was its focus, has been called “a new nobility 
by Hvery”. Like feudalism before it, this new social relation had 
its material nexus, not usually of land, as was that of the former, 
but of pensions and wages. From the king, who made his newly 
created dukes and earls pensionable upon the Exchequer, down- 
wards, the propertied classes were reviving the old voluntary 
associations of lord and man which had prevailed in the tenth 
century, divorced hke them from landed tenure, and entered into 
by indentures for a term of years or for life, but, unlike them, 
unfettered by legal restrictions, and as time went on increasingly 
indifferent to right and wrong. The origin of the revival was 
The new miUtary, and it never wholly lost its miHtary character. Edward I 
lordship had gradually replaced the servitium dehitum of feudalism by the 
more adaptable and efficient system of salarying barons, bannerets, 
and knights to raise their own contingents for his wars, and they 
in their turn began to retain knights and troopers in permanency. 
A transitional form between the old enfeoffment and the new 
salaried indenture may be seen in those grants of lands by great 
nobles in Edward I’s reign, of which the earl of Norfolk’s cession 
of the manor of Lidden in Norfolk to John, Lord Segrave, is 
typical. Segrave was to bear the earl’s livery “in as rich a guise as 
any banneret may”, to serve him for Hfe within England, Wales, 
and Scotland against any man but the king with six knights and 
ten men-at-arms, and beyond the sea with twenty knights at 
hire. Such treaties, accompanied sometimes by leases of land but 
more often by wages, soon spread beyond the circle of the mag- 
Indenture nates, and formed associations of liveried and salaried retainers 
and livery under men of standing, which were invaluable to the campaigns 
in France, but which gradually crept into civil Ufe and began to 
constitute a new and dangerous kind of seignetirial influence. For 
a long time these “affinities”, as they were sometimes called, 
escaped the criticism of parliament, to which only covins and 
conspiracies which used livery for confessed robbery were suspect. 
As late as 1389 Every was permitted by statute for those who had 
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bound themselves as retainers by sealed indenture for life.* Until 
the middfe of the fifteenth century it is, perhaps, true that the life 
indenture was the least dangerous form of the new salaried 
association, but with the reign of Richard II indenture for the 
period of a specific undertaking was being encouraged upon such 
a scale as to offer the opportunity of rebellion to any noble who 
could put his hand upon a supply of ready money. Neither king 
nor parliament saw the danger but rather encouraged it. In 1382 
six hundred men-at-arms and nine thousand archers went to the 
Scotch war under the banner of John of Gaimt. Lancaster himself, 
Buckingham, and Bishop Despenser, were encouraged to lead 
armies out of England upon their own concerns but with public 
sanction and support, and, by these licensed arrays of thousands of 
the king’s lieges in the pay and livery of a subject, the growth of 
the abuse proceeded logically until in 1403 the Welsh Border and 
the North could be raised “by gathering of power and giving of 
liveries”,^ and brought to battle with the king at Shrewsbury. 

Nor was it possible to go to extremes with the rebels even when 
Hotspur was dead and Northumberland a prisoner. The lords, 

“having heard and understood as well the Statute of Treasons of 
25 Edward III as the Statutes made against Livery”, adjudged the 
earl, who, though he had marched towards Shrewsbury, had not 
reached it, not guilty of treason “but guilty of trespass only’V 
and he “humbly thanked them for their righteous judgment”.^ 

Thereignof Henry VI saw an intensification of all those relations Revival 01 
which honest men feared under such names as covins, affinities, 
indentures, and the Hke, and which now flourished so in peace 
to place standing armies at the disposal of the more powerful 
lords, and so to fill the courts of the shires and the hundreds, the 
shrievalties, the benches of the justices, and the jury lists 
with sworn men “of their affinity”, that the king’s writ was of no 

^ Rotuli Parliamentorum, iii. 265. 

2 Ibid. iii.J 524. “Secretly assembled and marching to join him (the earl) 
with the crescent badge on their arms”. H. Nicolas, Proceedings and Ordinances 
of the Privy Council, i. 210. 

3 Rotuli Parliamentorum, iii. 524. Hotspur and Worcester were taken as the 
principals and condemned of treason, but their lands in fee tail were allowed to 
descend to their heirs. Ibid. v. 12. 

4 The commons had maintained that the lords must of necessity know much 
of the rebeUion which the king could not know, and demanded that they should 
conduct the trial sanz curtoisie Jaire entre eux en ascun manere. Ibid. iii. 524. 
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effect except for the men of the predominant party. One curious 
result of this hardening of local power in the hands of provincial 
partisans was a temporary revival of those local jurisdictions which 
had long ago lost their vigour to the Benches, the Eyre, and the 
itinerant commissions. Some lords were great enough to set up 
conciliar jurisdictions of their own, trying causes^ and issuing 
writs of summons counter to those of the king, and forcing 
plaintiffs to show cause why they had had recourse to the royal 
courts against the lord’s retainers.^ Others, less sure of their 
immunity, used the hundred and wapentake courts, where “the 
little ministers” were most easily intimidated, and brought actions 
there for trespass against those who defied them. For their own 
persons, the lords resisted or evaded the king’s jurisdiction and 
ignored writs of the Great and Privy Seal summoning them to 
Chancery or Council.^ In these ways, and by every device by 
which an intricate and supposedly popular court procedure could 
be turned to the advantage of a predominant clique, the centraliza- 
tion of three centuries was undone, and the country came to be 
parcelled out into spheres of influence, where no will prevailed 
but that of the great man and his affinity. The commons could 
say against one who is generally held to have had the county’s 
welfare at heart, Henry Vi’s earl and duke of Suffolk, that he “had 
made Shirreves to be appliable to his entent and commandement 
. . . whereof ensued that they that would not be of his affinitie in 
their Countreys were oversette, and every mater true or fals that 
he favoured was furthered and spedde”.^ So, the lord Percy of 

1 Rotuli Parliamentorumj in. 285: “The king’s lieges are made to come before 
the Councils of divers lords and answer there for their free tenements which 
ought to be proceeded on according to common law”. 

2 Ibid. iii. 305: “So that the said plaintiffs dared not proceed”. 

3 One Northerner, Percy of Egremont, “withdrew nim from his dwelUng 
place accustomed, and kept him apart in secret places” when summoned to 
answer to Council and parUament for his disorders in the North. Ibid. v. 395. 

4 Ibid. v. 181. It is worth recalling that five years before parliament had 
represented to the king that Suffolk “hath been to labour all his days, for 
conservation of the peace in the King’s laws within this Realm, in repressing 
and expelling all manner riots and extortions within the same"”. Ibid. v. 73. 
But the Paston Letters amply illustrate the prevalence of his influence in East 
Angha, cf. Paston Letters (ed, J. Gairdner), nos. 53, 56. “There xal no man 
ben so hardy to don nether seyn azens my lord of Southfolk, nere non that 
longeth to hym; and all that have don and seyd azens hym, they xal sore repent 
hem,’; no. 66. 
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Egremont from his Cumbrian stronghold terrorked the neigh- 
bouring farts of Yorkshire, Cumberland, Westmorland, and 
Northumberland: “whereof your people of the same shires have 
been and yet be, sore hurt, vexed, and troubled, and dare make no 
entry, nor action attempt upon nor against them at the law, for 
fear of death, to their Hkely destruction”.* 

The power which was displayed in successful opposition to the 
normal course of the law was a tremendous incentive to lesser 
persons to seek lordship, and the strength of the greater families 
grew by its own momentum. The crown itself, forgetful of the 
carefully sustained policy of attrition, by which the older feudahsm 
had been reduced to manageable scope in the twelfth and thirteenth 
centuries, lent itself to the building up of local supremacies for the 
great families of the Welsh Border and the North. It was held that 
“March should suffice against March”, and to realise this economy 
of force Edward III and his successors deUberately put lands, 
custodies, and offices into the hands of the Nevills and Percies, 
until only the accident of their mutual hatred saved the north of 
England from being at their mercy. The Percies’ achievement of m The 
exceptional standing was in part the work of Edward III, by whom 
Henry Percy IV was made earl of Northumberlandandearl marshal, 

By this earl’s marriage with Maude de Lucy, widow of Gilbert de 
Umfraville, the de Luci honours of Cockermouth, Copeland, and 
Wigton VLcre gained in 1385, together with the UmfraviUe’s castle 
of Prudhoe. Richard II made him warden of the Northern 
Marches, and, for his support of Henry IV, he received the Isle of 
Man in inheritance, the custody of the lands of Mortimer, and the 
constableship of England. In 1403 the district of southern Scotland 
—Roxburgh, Selkirk, with much of Berwick, Peebles, Dumfries, 
and Lanark— were made over to him, though his power there was 
not made good before his rebeUion and fall. The Nevills had always 
been barons of importance in the North. They rose to an equality 
with the Percies under the first earl of Westmorland, Ralf Nevill 
of Raby, who made his career under Edward III and Henry IV, 
the latter giving him the castle and honour of Richmond, the 
custody of the Dacre heir and lands and part of those of the earl of 
Wiltshire in minority. Lord FumevaU, Ralf s brother, was given 
Annandale and Lochmaben Castle. In the fifreenth century a 
• RotuU Partiamentorum, v. 395. 
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persistent marriage policy made the Nevills more powerful than 
their rivals. Ralf’s second son acquired the earldom of^Salisbvury 
by marriage with the heiress of the Montacutes, his fourth son 
became Lord Latimer, and the fifth married Elizabeth Beauchamp 
and became Lord Abergavenny. His sons-in-law were Lord Dacre 
of Gilsland, Lord Scrope of Bolton, Richard, duke of York, 
Henry Percy, earl of Northumberland, and Humphrey Stafford, 
duke of Buckingham. In 1459 parUament reminded the king of 
the earl of Salisbury that “he and his had in rule all your casteUes 
and honourable offices fro Trent northward”.* It was the 
North that first became entirely unmanageable by the crown 
at the approach of the Wars of the Roses in 1453 and 1454, 
when the feud of the younger Nevills with the Percies called 
out large armies and caused the pitched battle of Stamford. 
For this the crown was in some measure to blame, for since the 
beginning of the fourteenth century it had neglected that careful 
diplomacy of marriage by which Henry III and Edward I undid 
the domestic league of their nobles, and drew them generation 
after generation into the royal circle. A far-reaching marriage 
policy such as Ralf of Raby’s would have met with decisive 
opposition from either of these kings. 

Unities Besides the titles and the lands properly annexed to them that 
these great lords held, and which the crown could in some 
measure have controlled, there was the ever growing accretion 
of influence which flowed in to such centres of “good lordship” 
during the fifteenth century, and which neither Council, parlia- 
ment, nor king seemed able to check. The crown was content to 
bribe the principal magnates into loyalty by grants of land and 
custodies, and there were a countless number of subjects who were 
willing to buy protection on the same terms. When Henry IV’s 
earl of Northumberland fell, a special section in the act of forfeiture 
was needed to deal with “the lands with which persons have en- 
feoffed the Lords Northumberland and Bardolf for the great con- 
fidence they had in them for the furthering of their desires”.* Thus 
landed wealth accumulated more by the mere attraction of its 
influence. There was, moreover, a vast system of affiance with- 

* Rotuli Parliamentorum, v. 347 . 

i Ibid. V. ii: pur la graunde affiance quegentz que eux enfefferont avoient a eux, 
de fair ou perfournere lour voluntee. 
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out land, in which an exchange of pledges by way of indenture — 
‘‘saving the faith due to the King” — bound lord and client to 
support each other, so that by 1450 whole countrysides stood in 
the same patron’s obedience, as did northern Yorkshire to the 
NeviUs, Cumberland to Henry Percy, Lord Egremont, and 
Suffolk to the duke of Suffolk. There the duke in the days of his 
ascendancy was a better patron than the crown and the king ad- 
mitted that it was so.^ All this had its effect in the sphere of law 
before it came to be openly decisive in politics. From soon after 
the accession of Henry VI the local courts became inaccessible to 
any but the predominant party, traps for the man who had not 
lordship, where he might be ruined by false indictments, bought 
juries, and partial judges. Even the-great ecclesiastics were at the 
mercy of oppressors “coveryng theym under lordship”.^ In the 
middle of Henry’s reign “affinities” and livery began to tell in 
politics also. Parliament could be overawed by them, men came 
“armed and arrayed in manner of war” to the elections, ^ and, if 
held in one of the great spheres of lordship, they were helpless like 
the parliament of Bury St. Edmunds in 1447, or the Lancastrian 
parliament of Reading in 1453/ and at last the Yorkist influence 
in London became so strong that the king could not safely hold 
parhament there. The government itself was in part to blame for 
bringing force into parliament. In 1449 Suffolk urged the lords 
“to come in their best array and with strength”, ^ for the parlia- 
ment of February 1454 the great lords engaged whole quarters 
of the city — Somerset bought up the lodgings about the Tower, 
St. Katherine’s, Mark Lane, and Thames Street — and sent the 
weapons and harness of their retinues before them, riding up 
themselves with armies of “every man that is likely and will go 
with them” raised by public proclamation in the shire towns.^ In 

I H. Nicolas, Proceedings and Ordinances of the Privy Council, v. 125. The 
abbot of St. Edmund’s to the king, 1440: “the earl or Suffolk is a grete lord 
in the cuntre and goodly to your said monastery. Like it unto your hicghnesse 
and good grace to geve him in comaundement undir your grete seal to support 
and mayntcyne and defende youre seide monasterye and correct suyche personys 
as be there mysdoerys and opresseres.” (The king issued letters patent to that 
effect.) 

* Loc. cit. 3 RotuU Parliamentorum, v. 8. 

4 Stubbs, Constitutional History, iii. 167. 

5 English Chronicle (Camden Society), p. 62. 

6 Paston Letters (ed. Gairdner), no. 195. 
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February 1458 the Lancastrian lords came “with great power”, 
and it was left to the Londoners to proclaim that they came 
against the peace and to refuse them lodging,* The royal family 
itself is carried away inevitably in the current towards mihtarism 
and begins to build up vast Hveried associations throughout the 
country.^ Such was the end of the long chain of decline through 
the petty dishonesties of juries, the weakness of bailiffs and justices, 
and all that decay of strength and integrity in local government 
that at last brought it about that dependence and lordship were 
necessary for survival both for the great man and the small. It is 
the end of an age if, as we well may do, we take the supremacy 
of the law as the cardinal principle of the medieval world; and the 
attempt of the medieval system to master disorder and conspiracy 
by the traditional expedients of continual council and parHament, 
and its substantial failure, is the main theme of the constitutional 
history of the fifteenth century. 


ii 

PARLIAMENT, COUNCIL, AND THE NEW FEUDALISM 

The history of the constitution in the fifteenth century is one of 
advance in practice without the formation of adequate constitu- 
tional theory to direct and maintain it. There is no doubt that 
parliament is already in theory the highest embodiment of the 
government of the realm. But historically this is so because in its 
past parhament was the highest court of the king, that in which 
he himself sat and with the fullest pomp and power of his regahty. 
The estates have come to be conjoined with the parliament, the 
Great Council sits in parhament, and brings with it what survives 
of the virtue of the ancient commune consilium of magnates, and the 
commons have risen to a new status, in which their assent is 
necessary to the full and common consent of the realm. But when 
we come to examine this in practice, its effect is seen to be partial, 
imperfectly apphed, and intermittent. The feudal authority of the 

1 English Chronicle (Camden Society), p. 77. 

2 In 1459 Queen Margaret “made ner son called the Prince give a livery of 
swans to all the gentlemen of the county (Chester) and to many others through- 
out the land”. Ihid. p. 80. 
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commune consilium is in process of being forgotten, that of the 
common^ is new and unconsolidated. It is true that when the 
fullest approval and confirmation of the community of the realm 
is sought it is to parliament that the king goes, but as yet there is 
no rule of constitutional law to determine what must be done 
with such approval and what can be done otherwise. Grant is, and 
has for some time been matter for parliament, but the limits of 
what the king can exact by ways other than commons’ grant are 
barely fixed. Change in the fundamental common law can only 
be made in parliament, but the restriction is one hard to define 
when concrete cases arise. War, peace, treaties, matters of state, 
the descent of the crown, are all matters which will be most fully 
established if they have been passed upon by lords and commons, 
but there is no rule that every man would accept, and in times of 
emergency the king and the Coimcil will act without apology and 
ask no indemnity afterwards. The value of parHamentary authority 
is still less that of estabHshing acts and laws as against the will of 
the king or against that of groups or orders of the community, 
than of giving to any enactment the permanence which was 
attributed to statute, together with the full publicity and accept- 
ance of national assent. The older feudal dissension between 
crown and magnates has been fought out and finished; the final 
clash between crown and commons will not come until the 
seventeenth century. It is a time when there are few fundamental 
differences as to the constitution, when king and commons, and 
the lords also in some measure, proceed upon the assumption of 
common interest, and can meet without friction in parliament, 
accepting each other’s advice and consent as useful elements in a 
common decision, without deeply questioning the right from 
which they proceed. One effect of the absence of constitutional 
controversy — the reign of Richard II is, of course, a partial 
exception — is the absence of any sense of historical criticism as to 
the institution of parliament. The commons make statements as to 
what is the “ancient use and custom of Parliaments” which could 
be contradicted by the memory of a normal lifetime, and no one 
cares to correct them.* Another is that king or commons make or 

* Thus in 1388 they claimed that impeachment was among the “ancient 
ordinances and liberties of Parliament*'. Rotuli Parliamentorum, iii. 232. As earlv 
as 1376 they believed that the county representation in parliament was ae 



432 


1377-1485 


admit from time to time claims which seem to us, from our more 
experienced view, to presuppose wide principles of autocracy or 
parliamentary right, but pass them almost without comment. 
Things are done in one parliament which ought to set theprecedent 
for a radical diversion of the line of constitutional progress, but are 
done without emphasis or debate and forgotten in the next. It is a 
time of apparent clashes of principles which produce no explosion, 
and pass without effect, only to be denied the character of an age 
of constitutional experiment because the variety of practice is the 
result of indifference to rules which we think essential and of 
which the fifteenth century was unconscious. 

In spite of the habit of mutual acceptance in fundamentals, there 
are, of course, constant dissensions upon minor issues, mainly 
upon the spending of the revenue and especially that part of it 
which goes for the royal household. For that reason, the commons 
of Richard II and Henry IV are constantly trying to control the 
size, personnel, and expense of the king and queen s households, 
and, pardy from the same motive, they interest themselves in the 
membership of the Council, though both these interests begin to 
flag with the reign of Henry V and the renewal of the war upon 
a great scale. Because of these recurrent disputes the rule of the 
house of Lancaster, with its prelude in the unsuccessful attempt of 
Richard II to rule by prerogative, has acquired the reputation of 
being a time of constitutional experiment. It would be wrong to 
deny that habits of parHamentary initiative — especially that of the 
commons — and a great deal of compHance on the part of Henry IV 
and Henry V, do give the appearance of a new character to the 
period. Henry IV is the first king to whom it has happened to say 
in the face of opposition that he “well understands that that which 
the Lords and Commons do or ordain is for the welfare of himself 
and his realm”,* though he himself can see no reason for their 
actions. The generalization is, however, a dangerous one if it 
prepossesses us to interpret every act of parliament and croAvn in 
the hght of modem constitutionalism. There is a real increase in 
parhamentary experience, a real improvement in procedure, and 
at times, as in 1401, 1404, and 1406, a display of new energy in 

commune droit du Roialme: ibid. ii. j68. The clergy also are ready to assert that 
their aids never were and ought not to be granted in parliament: ibid. iii. 90. 

» Rotuli Parliamentorum, iii. 525. 
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parliament. On the other hand, a great deal of this was by allow- 
ance of the crown, a great deal of initiative remained to king and 
Council and had not been conceived of as a possible function of 
parliament, we find Httle consistent theory, and certainly no 
general principle of constitutionaUsm entertained by the crown or 
urged consistently by the commons. Above all, as we approach 
the middle of the century, the decay of order begins to affect 
every aspect of life, and the progress which has been made 
towards parliamentary government becomes more and more a 
mere screen for dynastic and party intrigue. As these forces assert 
themselves there is a decline not only in the independence, but in 
the energy of parUaments. Those of the late ’thirties and ’forties do 
little but petition upon commerce and trade, and the requests of 
individuals. They have almost ceased to grapple with the prevailing 
lawlessness, and the charges made at the opening of sessions 
become Ufeless and perfunctory. In 143 7 they are content to leave 
a body of unfinished business to the Council, who are asked to 
dispatch the outstanding petitions and have them inserted in the 
Parliament Roll.* Richard II’s requirement of a parHamentary 
commission to continue such business after the rising of the session 
at Shrewsbury was a principal charge against him, but it was a less 
serious derogation than this to the competence of parliament. The 
weakness of the commons is confirmed under the Yorkists, when 
they seldom moot business of real national importance and when 
parliamentary legislation is beginning to be made by the initiative 
of the crown. To sum up the balance of loss and gain in constitu- 
tional progress under the Lancastrians is, and must remain, an 
attempt at generalization which can produce no exhaustive for- 
mula, for to do so assumes principles which were only slowly 
being built up out of the experience of contemporaries. ParHament 
is strong by allowance when government is strong, weak — and 
makes litde effort to assert its rights upon principle — when faction 
is dividing the nobility and the country is in disorder. From much 
parhamentary activity Httle change in the theory of the state 
emerges and certainly no clear doctrine of a parhamentary crown. 


It was inevitable that a further century of practice should 
I Rotuli Parliamentomm, iv. 506. 
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develop and stereotype the procedure and the nominal rights of 
parliament; apart from these formal advances in the first quarter 
of the century, and from a period of success, it probably lost 
rather than gained in power during the fifteenth century 
and suffered the same decay as was coming upon all the 
institutions of a degenerate community. Nevertheless, however 
imreal the advance made in apparent parliamentary right 
may have been, it was capitalized in the later ages of the real 
power of parhament, and must be studied for its own sake and 
for our understanding of the future. The most difficult problems 
still centre upon the structure of parliament, its houses and estates. 
Already the substance of these divisions had been achieved. They 
were the product of the formative reign of Edward III working 
upon an original dualism in function and personnel; but a minority 
was still sufficient to revive the function, of the magnates as a 
commune consilium embodying the reserve of self-government in 
the nation and on a different footing from the commons,* and 
official language had notyet been brought into accord with modem 
developments. The term “estate” was already in use before the 
end of the fourteenth century, but the commons of 1381 still 
applied it to denote all the various components of parhament. 
“The said commons pray, that the Prelates by themselves, the 
great temporal Lords by themselves, the Knights by themselves, 
the Justices by themselves, and all the other Estates separately, be 
charged to treat and consider of their charge”.^ The idea of three 
estates against the crown has not yet mastered the forms of 
parliamentary language. The king’s judicial officers are still 
involved among the estates,^ and in this, if in no other feature, 
common speech is still determined by the tradition that the 


I Thus in 1427 Council decided that the kind’s authority was complete in 
spite of his nonage “but the execution of the king s said authority . . , belongeth 
unto the lords spiritual and temporal of this land at such time as they be 
assembled in parliament, or in great councir*. H. Nicolas, Proceedings and Ordin- 
ances of the Privy Council iii. 233, 238. In 1377 the prelates and commons were 
addressed together by Richard Scrope without the temporal lords, who had 
clearly been in council on the minority as the constituent authority of the new 
reign. Rotuli Parliamentorum, iii. 5. 

^ Ibid, iii. 100. 

3 This still seems to be so in 1406, when the justices are commanded to make 
observations upon the ill-government of the country along with the peers and 
commons. Ibid. iii. 579. 
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Council ad Parliamenta is the core of the institution. The parha- 
mentary festates are not yet reduced to three, and are therefore not 
yet fully accepted as standing for the future three estates of the 
realm. Indeed, if we replace the term “estate” by the older gradus 
the classification is that of the author of the Modus Tenendi Parlia- 
mentum, and half a century of progress is seen not yet to be under- 
stood. If the commons of 1382 did too Uttle credit to the growth 
of cooperation within the various orders of parhament, those of 
1401 carried their acknowledgment of the consoHdation of the 
estates of the realm too far. Blending the clerical and temporal 
orders into one, they spoke of a realm of king, lords, and com- 
mons, “showing how the Estates of the Realm may well be 
Hkened to a Trinity, that is to say the person of the King, the 
Lords Spiritual and Temporal, and the Commons”. Clearly 
language is wavering between several interpretations and reflects 
a variable parliamentary habit, but it is moving towards its final 
choice, and in 1421* there swore to the Treaty of Tours the tres 
status Regni— the “Prelates and Clergy, the Nobles and Magnates, 
and the Communities of the said Realm”. This also is a mixed 
conception in which the estates of the realm and the estates 
of parliament are not clearly differentiated,* but it marks the 
virtual realization of parliament’s final form. The completed 
formula conics with the reign of Henry VI, when “the King and 
the Three Estates of the Realm” arc recorded as the components 
of parliament.* The division of the estates into lords spiritual and 
temporal on the one hand, and commons on the other, had, of 
course, long been accomplished fact,'* but we have to wait until late 
in Henry Vi’s reign for the convenient phrase the “two Houses of 

* Rotuli Parliamentorumy iv. 135. 

2 The “Prelates and Clergy** make up the first estate of the jReafw, while the 
assent to the treaty can only have been that of the estates of parliament. 

3 Ibid. V. 213: Domino Rege et Trihus Regni Statibus in pleno Parliamento 
comparentibiis. This quotation shows that the estates of the parliament were 
still regarded as the estates of the realm in parliament, since by representation 
they bore their persons. Report on the Dignity of a Peer, App. v. p. 213; ii 
Hen. VI: in trium statuum ejusdern Parliamenti presencia; Rotuli Parliamen forum, 
V. 213: Domino Rege et Tribus Regni Statibus in pleno Parliamento compareutibus, 
1450. 

4 The last occasion on which the burgesses were treated as a separate order 
was in 1372, when they were kept back after the knights had gone home, and, 
“in a room near the White Chamber**, made a grant of sixpence on the tun of 
wine. Ibid. ii. 310. 
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Parliament” to denote it. In 1450 “the Speker of the Parlement 
opened and declared (the charges against the Duke of Suffolk) in 
the Commen Hous”, and “there were sent imto the seid Chan- 
celler certeyn of the seid Hous” to convey the commons’ further 
indictment of the duke.* Finally, a gradual realization that the 
Council and the executive form no part of the parhamentary 
estates is marked by the admission of the judicial officers them- 
selves, who, consulted by the lords as to the privilege of freedom 
from arrest in the case of the speaker, Thomas Thorpe, answered 
in 1454, “that it hath not be used afore tyme that the Justicez 
should in eny weye determine the Privilegge of this high Court of 
Parlement”.* 

The personnel of parhament, and the right by which its mem- 
bers attended, is somowhat clearer than in the fourteenth century, 
though it has not reached fixity. Of the lords, bishops, dukes, and 
earls, and the holders of the new honours of marquess and vis- 
count, presumably sat without question. Their creation had always 
beei>by letters patent; for this reason there was no doubt of their 
tide, and peerage of parliament seems to have been assumed to 
inhere in it.* But with the baronage a new element has to be 
accounted for. In his eleventh year Richard II made the innovation 
of creating a baron, John Beauchamp of Holt, by patent,^ and, 
though he was only summoned once, in the year of his creation, 
and nearly half a century elapsed before the next patented barony 
was made, Henry VI created nine between his eleventh and 
twenty-seventh years. There is Uttle doubt that the reduction in 
the number of those who were called to parhament by no higher 
tide than baron was one of the reasons for this departure, and that 
part of its motive at least was to strengthen parliament*; the vital 
point for the history of peerage is that these patents include among 
the privileges of the new title a seat and precedence there. This is 

1 RotuU Parliamentorum, v. 177. * Ibid. v. 239. 

2 Nevertheless the justices determined that, although the name of earl 
descended by common law, the right to a seat in, parliament was cognizable 
only by the king and the peers. H. Nicolas, Proceedings and Ordinances of the 
Privy Council, iii. 32J (1429b 

* Report on the Dignity of a Peer, App. v, p. 81. 

s Among the motives given for the creation of the barony of Lisle in 1436 is 
“to add to the number of those by whose counsel our realm may be guided”. 
Ibid. 466, p. 245. 
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expressly stated by Richard II of the Beauchamp honour of 
Kiddermmster — locum ... in futurum in nostris consiliis et parlia- 
mentis — and in all the patents of Henry VI, ^ and it compels us to 
enquire whether the fifteenth-century peerage had not already 
reached its modern basis of a determinate list of honours beyond 
which the king did not extend the direct writ without formal 
creation by patent, and aU of whose holders might rightly expect 
a summons to parHament? Had not all the ambiguities of the 
tenure of baronage and its relation to parliament become things 
of the past, and were not the peers of parliament a group of the 
greatest of the tenants by barony who had established a monopoly 
of the direct writ by prescription or letters patent? 

If we go by the text of the letters patent, we shall probably Basis of 
answer ^ these questions. In creating the barony 

Sudeley Henry VI granted Ralf Butler “the estate of a baron 
our realm of England as well in session in Parliaments and Councils patented 
as in other matters”,^ and in this he seems obliquely to recognize 
the parliamentary quality of every barony, and a writ De Veniendo 
ad Parliamentum of 27 Henry VI (which, it is true, stands alone) 
recognizes the modem principle that summons to parliament in 
itself creates peerage, for to the routine clauses summoning Henry 
Bromfleet it adds “for we desire that you and your legitimate 
male heirs shall take rank as barons de Vessy”.^ Prescriptive right 
by the mere fact of summons and patented creation seem, there- 
fore, to alternate in practice, nor can we doubt that the fact that 
about a quarter of the barons who sat in the parliaments of Henry’s 
middle years were secured in their parliamentary right by letters 
patent must have reflected favourably upon the older and more 
substantial baronial honours, whose titles were by ancient inherit- 
ance. If these were beginning to regard their seats as prescriptive 
and of right, they would be confirmed in their claim when new 
baronies were being accorded seats in parliament as part of their 
baronial privilege, and it would become increasingly hard to deny 
them what was secured to lesser men by royal grant. Certainly 

* Report on the Dignity of a Peer, App. v. 239; status baronis regni nostri Angliae 
tarn in sessione in parliantentis et consiliis nostris quam alias. 

2 Loc. cit. 

3 Ibid. App. i. p. 919: volumos enim vos et heredes uestros ntasculos de corpore 
vestro legitime exeuntes barones de Vessy existere. 
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prescription was appealed to with increasing acceptance in other 
aspects of parUamentary right. * 

The dukes and earls, at least, knew their order of precedence 
and seating ill parliament, and guarded it jealously. As early as 
1405 the king decided that the earl of Warwick should be “pre- 
ferred in his seat” in parliament and Council above the earl of 
Norfolk, and Lord Grey above Lord Beaumont,^ and in 1425^ 
the earls of Norfolk and Warwick again disputed each other’s 
precedency, and the blood royal of Warwick was set against an 
alleged prescriptive precedence, going back, it was said, to the 
reign of Henry III, by which the earls of Norfolk sat above those 
of Warwick. Parliament evaded a decision by making Norfolk a 
duke, but during the pleadings an “inheritance of place in Parlia- 
ment” was acknowledged. Thus prescription was beginning to 
enter into the status of peer; that it should be coming to do so, if 
only by custom and courtesy, would have been consonant with 
what was happening even earHer with the order of abbots, and 
with the boroughs. By the end of Edward Ill’s reign at latest the 
townsmen considered that the list of parUamentary boroughs had 
been fixed by custom, and that any addition to it was to be 
petitioned against by the borough affected as a result of the 
“maUce of the sheriff”,^ while as early as 1341 it was asserted that 
not every abbot or prior who held by barony owed attendance in 
parliament, but only those whose duty to do so had been estab- 
lished by custom.** Prescription, therefore, was becoming a ruling 
principle in peerage, though the de Vesci writ, which was not 
used as a precedent, may have been thought to express it too 
absolutely. 

In spite, however, of the language of the letters patent with their 
apparent recognition of a fixed and known body of baronial peers, 
the practice of Chancery was such as to make us doubt whether 
the crown yet felt obUged to adhere to an unvarying rule in the 
issue of writs.® Even peers by patent were sometimes not sum- 
moned; John Beauchamp sat only once, in the year of his creation, 

1 H. Nicolas, Proceedings and Ordinances of the Privy Council, ii. 104. 

2 Rotuli Parliamentorum, iv. 267. 

3 Cf. the case of Torrington. Ibid, ii. 459. 

4 Report on the Dignity ^ a Peer, i. p. 342. 

5 For the facts as to the issue of writs which follow see ParUamentary Writs 
under the years named. 
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for his patented barony of Kidderminster. Jolan Cornwall, baron 
of Fanhope by patent of ii Henry VI, was omitted from the 
parhaments of the twelfth and twenty-third years; Thomas Percy 
of Egremont and Thomas Grey were not summoned until two 
years after their creation. The barons by ancient descent were 
subject to about the same degree of discrimination in the issue of 
their writs. Lord Scales sat in the last three parhaments of Richard 
II and in the first two of Henry IV and in that of Henry’s fourth 
year. He was omitted from those of the third and fifth. Lord 
Seymour was not called in the third and eleventh years of Henry 
IV. Thus the parliaments of Richard II and the Henries, except 
when they were depleted by foreign expedition, continued to 
give seats to a group of barons which did not alter substantially, 
but which yet varied from session to session sufficiently to make 
it likely that the king retained and used a certain discretion with 
individuals. Richard’s parhaments contained about forty temporal 
peers of baronial rank or below it, Henry IV’s thirty-four or 
thirty-five, Henry Vi’s barely half this number at first, though 
they were added to as the reign went on.* The solid block of great 
men whose names come in the first two-thirds of the hst of writs 
vary little, the names which commonly stand in the last third of it 
vary rather more. It does not seem that party had much effect 
upon the membership of the upper house. Richard II made no 
significant changes in the summonses for the parHament of 
September 1397, which was to try Gloucester, and for which the 
writs were issued three days after his arrest.^ Henry VI called 
almost exactly the same lords to the Lancastrian parliament of 
Reading in January 1453, as had sat in that of 1450-1451, in which 
there had been a strong Yorkist interest. Whether all those who 
were summoned attended these or any other parhaments is, of 
course, another matter. Thirty-seven lords below the rank of earl 
were invited to that of 1397, but only twenty-four took the oath 

1 The drop in the number of writs under Henry V and Henry VI is no doubt 
due to attendance upon the king and Bedford in France. It shows, however, that 
Chancery does not yet summon a full list of peers as a matter of course. 

2 Of those who nad attended the last parliament, the lords Montacutc and 
Zouche of Harringworth were omitted from that of 1397, while the lord Fitz 
Walter was added. 1395, when eleven names were suddenly dropped, is the only 
year when Richard Ifs parliaments showed a sudden change in personnel. But 
this is probably to be accounted for by the Irish expedition. 
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to hold its proceedings irrevocable. It must have been almost 
impossible for those who were present to avoid doin^ so, and it 
is likely that the other thirteen had absented themselves. If we are 
to assume that these thirteen or some of them were summoned 
with the clear knowledge that they would not venture to appear, 
there is the more reason to think that the king was beginning to 
feel constitutionally bound to accord the direct writ to the forty- 
odd lords who made up the active parUamentary nobility, and 
that the peerage was upon the point of becoming a closed body. 
Whether that obUgation was actually binding during our period 
there must still be room for doubt, but it was coming to be so. 

The personnel of the commons had reached what was to be its 
final form until the reign of Henry VIII, and such progress as there 
was took the form of definition of privilege and procedure. The 
commons have forgotten that their summons once depended upon 
the pleasure of the king, and assert that “by common right of the 
Realm there are and ought to be two persons elected from every 
county of England to be in ParHament for the commune of the 
said counties”.* They claim favourable points of procedure as 
“the ancient custom and form of ParHament”, though they may 
be barely a generation old.* Especially, since the late fourteenth 
and the fifteenth centuries saw the first attempts to influence 
parHamentary election by wrongful means, the forms of election 
and the right to the franchise were the subject of statute. Through- 
out the reign of Edward III efforts had been made, by commons’ 
petition and by orders incorporated in the writs, to secure that 
only good, discreet, or sufficient knights were returned, but in 
13 76 it stiU had to be requested that the sheriffs should accord open 
election, and the request was shelved by the crown. In 1387 
Richard inserted in the writs the requirement that the knights 
returned should be “indifferent to the present dissensions”, and in 
1404 Henry forbade the election of lawyers. The commons, how- 
ever, continued to prefer unfettered election, and in 1406, having 
protested that sheriffs were used to nominate members without 
submitting them to the county, obtained a statute by which 
forthcoming elections were to be proclaimed in every market 

> Rotuli Parliamentorum, iL 368 (Hilary, 1377). 

* As that the commons should make their petitions before considering supply. 
Stubbs, Constitutional History, ii. 600. 
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town fifteen days before the poll,* and the elections themselves 
made in full county court. The ptenus comitatus was, perhaps, as 
ambiguous in appHcation to contemporaries as it is to us, but the 
intention was to secure choice by the most substantial elements in 
the shires, for the act of 1406 required that the names of the 
representatives should be written in an indenture and sealed with 
the seals of those who chose them, which indenture should, with 
the writ, be returned into Chancery. The effect of this, as far as the 
indentures are a guide, was to reduce the effective voices to a 
number which rarely exceeded forty, and might fall beneath 
twelve,* but it can hardly be doubted that those who appended 
their seals did so in the names of many others who had none. The 
statute of 1430 hmiting the right to vote in parHamentary elections 
to those who held freehold of the annual value of forty s hillin gs, 
settled the point of right, and became the rule of the constitution 
until the nineteenth century, but it seems to have done Httle to 
secure independence in election. 

The estates were approaching their final form, but there can Function 
be no more fruitful source of misunderstanding as to the nature . 
of the fifteenth-century parhamcnt than to seize upon each antici-^^f/;^^^, 
pation of modem parliamentary practice as it appears and take it 
as a victory for popular government. To do so is to read into the 
second century of parliamentary history the common will and 
purpose, the reasoned jealousy for its rights and powers, the fuller 
sense of its place in the constitution, which only came to parUa- 
ment after it had fought its way to predominance against the 
Stuarts. The parUaments of Lancaster and York were stdl ancillary 
to the Coimcil, which remained the permanent governing power 
of the realm, and the commons of the parhament which estabhshed 
the Lancastrian monarchy asked for and received a delimitation of 
their parliamentary function: “they are petitioners and demanders 
. . . saving that in making statutes, or for grants and subsidies, or 
in like matters for the common profit of the realm, the King 
wishes to have especially their advice and consent”.^ Their sessions 
were seldom for more than a few weeks, and not in every year, 
the only function that they discharged with any wiUingness was 
that of petition, and, as we shall see, commons’ petitions continued 

> RotuU Parliamentorum, iii. 588. 2 Stutbs, Constitutional History, iii. 422. 

3 RotuU Parliamentorum, iii. 427. 
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to be a force which was only spasmodically effective in legislation. 
For the commons at least, the ideal was “plentiful governance” by 
King in Council, smooth working of the courts of common law, 
a crown which Hved of its own and needed httle subsidy from 
its “poor heges”. They were never conscious of being radical 
reformers; two years after the Merciless ParUament they “pray 
our Lord King in full ParUament that the royal right and pre- 
rogative of our Lord the ICing and of his Crown be guarded and 
maintained in all things . . . and that our said Lord King be as free 
in his time as his noble progenitors Kings of England were in 
theirs”.* Parliaments were to secure redress for exceptional hard- 
ships and supplement the knowledge of a benevolent government. 
For the king, the “four points which belong to every Christian king 
to do in his ParUament were first that holy church be governed 
in full peace and Uberty, second that aU his subjects be governed 
in justice and peace without oppression, and evil-doers punished 
according to their deserts, third to maintain the good laws of the 
Realm, and to amend or make new law where the old is lacking, 
and lasdy to defend the people of his Realm from their enemies 
without”.^ The commons’ role is a passive one compared with that 
of the great legislating parUaments of later days, but the reaUties 
of this age, stiU essentially medieval in its Umitations, have been 
obscured, partly by the busy search of the historian for constitu- 
tional precedents, and stiU more by the series of poUtical and 
dynastic crises in which parUament was dragged more or less un- 
willingly into the train of the victorious party and used to give a 
colour of popular initiative to what was essentially the legaUzing 
of successful faction, and this is hardly less true of the lords than 
of the knights and burgesses. Except for a few great individuals, 
the prelates dissociated themselves from poUtics, and confined their 
real activities to the convocations, and the secular lords were a 
much depicted body. When, as in 3 Henry V or 2 Henry VI, the 
number of the lords was no more than nineteen and twenty-two 
respectively, some of whom were also members of the Council, 
it is idle to think of the peers in parUament in terms of the great 
feudal assembUes of the early thirteenth century. Powerful as 
single nobles may have been, the house of lords was too weak not 
to have been the prey of the predominant party in the court and 
* RotuU Parliamfntomm iii. 279, 256. * Ibid. iii. 337. 
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the Council, and it was, in fact, in Council that ambitious indi- 
viduals lo’oked for the poUtical leverage to make good their 
schemes. 

Almost without exception, therefore, parhament appears as the Parliament 
tool rather than the maker of revolutions. The Merciless Parlia- 
ment of 1388 met under the influence of the Appellants.* It sat^*^** 
under the menace of die armed companies of Gloucester, War- 
ivick, and Arundel, and the cause of the Appellants in the country 
was buttressed by the imposition of oaths of confederacy with the 
five lords taken in the counties and towns. All subjects were en- 
joined by sheriff’s proclamation to lend no credence to reports or 
opinions against the tenor of the appeal.* It is not surprising that 
many men of standing in the retinue of certain of the magnates 
were not to be found when the oath was exacted. The Appellants 
averred that for some time past the lords of Parhament had been 
prevented from speaking honestly for fear of their fives. The 
accusation may well have been true, but the Merciless Parliament 
was clearly no more independent of Gloucester than earlier parlia- 
ments had been of the king. The Shrewsbury parliament of 1397, 
again, met under the threat of Richard’s Cheshire bowmen. 
Intimidation had, indeed, come to be notorious as the excuse of 
the peers for their subservience to the predominant faction. The 
commons of Henry IV’s first parliament* — ^who had seen many of 
the same lords who had judged Vere and the archbishop of York 
condemn Gloucester, sanction the prerogative rule of Richard, and 
then depose him and put Henry on his throne — asked that the lords 
spiritual and temporal and the justices should never again be ex- 
cused from their past acts by plea of mortal fear, “for they are more 
bound to stand by their oaths than to fear death or forfeiture”.^ 

That the commons should be disillusioned is natural enough, 
since in most crises, as in 1397,* they were driven through a show 
of initiative which was little more than a cover for the revenge of 

* Rotuli Parliamentomm, iii. 228. * Ihid. p. 4cx). 

3 Ihid. iii. 433. 

* Norfolk’s fears of treachery, which he confided to Hereford and thereby 
secured his own and Hereford’s exile, show the atmosphere of suspicion and 
hatred which prevailed in Richard’s court and paralysed all independent action. 

Ibid. iii. 360. 

s Richard conducted his revenge on Gloucester in the form of a commons’ 
impeachment. 
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the king or the ambition of a prevailing clique of magnates, for 
every revolution was staged in parHament, and the laW of parUa- 
ment was explored desperately to give perpetuity to the statutes 
by which it was sought to embody the proscriptions and dis- 
herisons of the coup £etat in fundamental law.^ To challenge the 
statutes of a crucial parHament was made treason, as in 1397,^ or, 
as in 1387, all and singular were required to swear that they would 
never consent to their repeal.^ But parHament remained variable 
as ever. In September 1397 eighteen spiritual and forty temporal 
peers swore upon the shrine of the Confessor that they would 
“never suffer the judgments, statutes, and ordinances of that year 
to be revoked or amiuUed”, and heard the bishops of the two 
provinces pronounce excommunication from the high altar of 
Westminster upon aU who violated the oath.** At Michaelmas 1399 
the same lords spiritual and temporal, “examined severally in full 
ParHament*’, advised that the said statutes and ordinances and the 
whole acts of the parHament that made them, “be "^altogether 
repealed and annulled for ever”.^ It was natural, therefore, that 
the commons, who regarded parHament as a means of sober 
government, should shrink from the periodic proscriptions of 
which it was made the stage. The impeachment of Suffolk in 1450 
was, perhaps, the only occasion when they were clearly eager to 
press an indictment against the will of a majority of the lords and 
the king. In contrast, in 1399 they were careful to put it upon 
record that the responsibiHty for the judgment of great offenders 
was with the lords, ^ and in the worst crises the commons feared 
to fulfil the duty of knight of the shire.^ 

I Rotuli Parliamentorurttf iii. 359 (1397). “The Justices and Sergeants of the 
King were questioned by the King whether they knew any other sure way to 
confirm and. keep perpetually the said judgments, establishments, statutes, and 
ordinances; and they said that the very greatest surety that could be is that 
which is ordained and affirmed by Parliament”. On hearing this Richard had 
the peers sworn a second time and meditated writing to the Pope to get papal 
confirmation of the statutes. 2 Ibid, iii. 372. 

3 “Then all the said prelates, lords temporal, and commons made publicly the 
oath as follows. You shall swear that you will never suffer or consent as far as 
in you lies, that any judgment, statute, or ordinance made in the present 
parliament, shall be in any way annulled, reversed, or repealed for aU time to 
come.” Ibid. iii. 252 (1387). 

4 Ibid. iii. 355. s Ibid. iii. 425. ^ Ibid. iii. 427. 

7 Poston Letters (cd. Gairdncr), no. 249: “Sum men holde it right straunge to 

be in this Parlement and me thenketh diey be wyse men that soo doo” (1455). 



PARLIAMENT, COUNCIL, AND THE NEW FEUDALISM 445 

No doubt a great deal of the illusion of spontaneity in com- 
mons’ action was due to packing and intimidation in the counties. 
This is a common accusation by an angry parliament against its 
predecessors, and indeed it is hard to see how the interrelation of 
party connections about the countrysides could have left room 
for independent elections. A parHament which met within the 
sphere of influence of one of the great lords might be hardly more 
than a party convention.* In an electioneering letter of 1455 the 
duchess of Norfolk tells John Paston that “it is right necessary that 
my Lord have at this tyme in the Parlement suche persones as 
longe unto him, and be of his menyall servaunts”.^ Richard II is 
said to have issued his writs to the sheriffs, naming the knights to be 
returned in 1387 and 1397.^ Northumberland’s rising of 1405 
denounced the unlearned parliament of Coventry as a packed one^ 
and the parliament of 1460 reflected upon that of 1459 that its 
members were returned “some of theym without dieu and free 
election, and some of them withoute any election”.^ 


Years Hke 1387, 1397, 1399, 1450, and 1460, when pSLiUzment Parliament 
was called upon to commit itself to the reversal of a regime, were 
exceptional. At such times lords and commons acted automatically 
in response to external force, and the prelates retired into politic 
obscurity till the storm was past.^ On such occasions constitutional 
theory is not deeply involved, and even the vacating of Richard’s 
throne — in which, indeed, the forms of resignation and the 
renouncing of homage were carefully preserved — followed by 
the act of 1404 regulating the succession by statute, left no new or 
deep mark upon the constitution. The so-caUcd “statutory right” 
of the Lancastrian throne had so little imaginative hold that in the 

* Thus, Suffolk held the parliament which was to undo Gloucester at Bury 
St. Edmunds, where his influence was unassailable, “and alle the weyez aboute 
the said town off Bury, be commaundement of the said duke of Suffolk, were 
kept with gret multitude of peple of the cuntre, wakyng day and nyghte”. 

An English Chronicle (Camden Society), p. 62. 

2 Paston Letters (ed. Gairdner), no. 244. 

3 RotuU Parliamentorum, iii. 235 and 420. 4 Walsinghain, ii. 265. 

5 Rotuli Parliamentorum, v. 374. 

6 The failure of the prelates to give any political direction is one of the 
carding weaknesses of the parUaments of this age. They made no effort to pro- 
tect the archbishop of York in 1388, or the archbishop of Canterbury in 1397. 
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elaborate justification of the Torkish claim by ‘‘Godds Lawe, 
Mannys Lawe, and Lawe of Nature”, put forward hy the com- 
mons of 1461,* it was not mentioned even to be refuted.* That a 
bad or incapable reign broke the bond between the king and the 
lieges, and that the throne could be claimed and filled with their 
assent, was immemorial custom, hardly a formal departure from 
constitutional precedent, and certainly not the creation of a new 
monarchy. It is true that Richard had offended the constitutional- 
ism of the day, not only in his affront to common law and his 
vaunt that “the law was in the King’s mouth, and often in the 
King’s breast”, but also by attacking what had come to be 
accepted as parliamentary custom, asserting that it was for him to 
lay down the order of parliament’s business and dismiss it when 
he would, and by dictating the personnel of the commons and 
continuing full parliament after most of its members had been 
dismissed.^ But, in so far as this motive of opposition was genuine, 
the remedy sought was to change the person of the king and not 
to restrict the monarchy: “At the request of Richard lately King 
of England ... the Commons of Parliament granted that he 
should be in as good Hberty as his progenitors before him; by 
which grant the said king said that he might turn the laws to his 
good pleasure, and turned them against his oath (of coronation). 
Now in this present Parhament the Commons, of their own free 
and good will, trusting in the nobility, high discretion, and gracious 
governance of the King our Lord, have granted him that they 
desire that he shall be in as full Royal Liberty as his noble pro- 
genitors before him.”'* * 

Judgment of treason upon the defeated, and statutes revoking 
previous judgments against the members of the predominant 
party, decreeing the resumption of the former’s lands, and in 
general comprising the results of the coup d'etaty were the means 
by which revolutions strove after permanence and security, and 
these things they could obtain only from the highest court of the 
realm, and from the assembly whose assent to statute had become 

1 RotuU Parliamentorum, v. 463. 

2 In dealing with Gloucester’s demand for a definition of his powers as Pro- 
tector in 1427 the lords carefully avoid any positive definition, and content 
themselves with saying that Henry V could not dispose of the realm beyond 
his own lifetime without the assent of the estates. Ibid. iv. 326. 

3 Ibid. iii. 417 et seq. 4 Ibid. iii. 434. 
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essential. Thus revolution must pass through parliament before it 
becomes legitimate, and it was connivance in a legal process, and 
the permanence and pubUcity of parliamentary act, rather than 
the spontaneous judgment of the estates or the nation, that was 
sought for. 

Thus it would be a mistake to think of the fifteenth-century Parlimeta 
parliament as a power embodying a true national will, controlling . 
the destinies of the nation and changing them by a conscious right ^ ” 

to revolutionize law. There was, however, greater reality and 
value in the routine work of parliament, and especially in that of 
the commons, in normal years of peace, when no revolutionary 
force was breaking in upon the session from without.* Indeed, the 
best warrant for the reputation of the house of Lancaster for con- 
stitutionahsm in the modern use of the term lies in the larger share 
which the commons came to take under them in law-making. 

There is less difference between statute and ordinance in the 
fifteenth century than in the past, the terms being used almost 
indifferently for acts of parliament, but both have come to be 
referred to lords and commons before they become valid. The 
commons of 1376 had failed to establish the necessity of their 
assent to statute, but during and after the reign of Richard II bills 
wliich are put forward by the lords are minuted soit bailies aux 
communes as an almost invariable practice. In 1414 the commons 
are. able to assert that “hit hath evere more be thair liber te and 
fredom that thar sholde no Statute ne Lawe be made oslasse that 
they yaf therto their assent”.^ At no time is it true, even in the 
Lancastrian reigns, that all or almost all the petitions of the 
commons are made good in legislation, but under Henry IV and 
Henry V more of them are accepted as the basis of statute than at 
any other time in the Middle Ages. There seems, indeed, to be a 
fairly consistent relation between the rise and fall of prerogative 
pretensions in the crown and the commons’ parliamentary 
influence. Beginning with the last four parhaments of Edward III, 
we find that of 255 articles of petitions presented by the commons 
only five left any trace on the statute rolls, while in the reign of 
Richard II the periods during which most petitions were made 
acts in parliament were those when the king was most closely 

* For what follows see H. L. Gray, Commons' Influence on Early Legislation. 

* Rotuli Parliamentomm, iv. 22. 
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under control, 1381-83 and 1388-94. The great days of commons 
influence began, however, with the accession of Henry IV. 
“Throughout his reign and that of his son practically all legislation 
arose from commons petitions’’,^ and what is, perhaps, even more 
striking than the fact that the response by statute to petition was 
continued and accentuated, is the almost complete absence at this 
time of legislation by the initiative of the crown. In all Henry IV’s 
reign only seven statutes originated apart from the commons, and 
only one of them, made in favour of foreign merchants, can be 
thought to have offended popular feeling, while in that of Henry V 
only a single statute was officially inspired. Moreover, in 1414, 
perhaps stimulated by certain changes made in their petitions of 
1413 before they were put into statute, the commons were able 
to secure that in future commons’ demands and statute should 
correspond textuaUy. In the course of their protest the commons 
liad asserted that they were “as wel assenters as peticioners”,^ and, 
probably in recognition of this, the king’s responses of 1414 began 
with the new introduction, “the Kmg, with the assent of the 
Lords Spiritual and Temporal and of the Commons, wills. . . 
From this it seems that amendments made in the petitions were 
referred back to the commons, and that their assent was now 
obtained to the final draft of statute, and at least between 1414 and 
1421 this correspondence of petition and statute seems to have 
remained the rule. 

Up to the outbreak of the Wars of the Roses — specifically until 
the parhament of 1453 — the predominance of the commons in 
legislation was maintained, though not so completely as before 
Henry Vi’s accession, since their bills were more often subject to 
amendment. Such amendments, however, seldom affected the 
spirit of the enactments. These facts, which are the result of 
Mr. H. L, Gray’s examination of commons’ bills and roUs of 
parhament pubHshed in 1932, go some way to restoring the 
view that the regime of the Lancastrian monarchy was more 
“constitutional” than those which preceded and followed it. 

True as such a conclusion seems to be of the means by which 
statute was made, it still remains the fact that the influence of the 
commons was at any period of the Middle Ages strictly Hmited, 

* H. L. Gray, Commons* Influence on Early Legislation, 

2 Rotuli Parliamentorum, iv. 22. 



PARLIAMENT, COUNCIL, AND THE NEW FEUDALISM 449 

and that the real power lay in the king and Council while govern- 
ment was strong, and in the local influence of magnates when it 
was weak. Even in legislation the commons’ power may be 
flattered by dwelling too exclusively upon what they actually 
achieved, for the king retained his veto which was from time to 
time expressly recognized,^ hardly half of the commons’ petitions 
reached the statute rolls, and those which did dealt on the whole 
with matters which — as between king and commons at least — ^were 
not controversial. The regulation of commerce and trade, and 
the whole machinery of the Peace in all its aspects, were constantly 
legislated upon, but there were few great issues such as the rehgious 
problems of the following century. In legislation king and com- 
mons may be said to have been acting in an alliance under cover 
of which the real strength or weakness of the latter was not put 
to the test. When great poHtical factions intruded personal issues 
into parliament the resistance of both lords and commons was, as 
we have seen, very easily overcome. 

Moreover, in the matter of legislation proper the commons came 
towards the middle of the fifteenth century to find a serious rival 
in the crown itself, and in the last quarter of the century their 
initiative was largely ecHpsed. The commons’ bill was the principal 
source of statute until 1453, but the crown was already producing 
bills which it presented to the two houses and passed into statute.* 
These official bills were, presumably, originated in Council, and 
there is no sign of challenge or amendment by lords or commons. 
In form public bills, since they preserved the procedure of consent 
by both houses, they were in fact legislation by the king in parha- 
ment and without petition addressed to him, and, as might be 
expected, they reflect the personal interest of the crown. Typical 
of them are an act of 1455 appropriating ^^3000 the “expenses 
of the King’s honourable household” ^ — which may be set in 

^ As in 1414, when the commons themselves asserted it. Rotuli ParUamentomm, 
iv. 22. 

2 H. L. Gray, Commons' Influence on Early Legislation, p, 58. 

3 Rotuli Parliamentorum, v. 320. The change in initiative from commons to 
crown is marked in this case by the changed formula of the introduction— **it 
pleaseth the Kyng oure Soverayne Lord, by the aide and assent of the Lordes 
Spirituell and Temporell, ana Commyns”— as against the older form of 
commons’ petition, “prayed the Communes in this present Parlqtnent 
assembled”. 
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contrast to the contrary action of parliament in restricting the 
king’s domestic expenditure by commons’ bills under Henry IV — 
grants made to various great persons such as the king’s mother 
and the duchess of Exeter, bills of attainder against the king’s 
rebels, such as that upon the duke of York in 1459, and revocation 
of patents of privilege and protection exacted from the king by 
Iris enemies, as after St. Albans, Blore Heath, and Ludford.* After 
1465 the acts of resumption of alienated royal lands, which had 
become largely punitive in intention, were also introduced by 
official bills. It is clear that the violent nature of the times, and 
the need for ruthless action upon the moment, is reviving the 
need for executive action clothed in parhamentary form, and the 
laborious pretence of popular initiative which concealed the real 
nature of the acts of 1388 and 1397 is no longer maintained. It was 
to be expected that parliament would not retain in the period of 
the Wars of the Roses that initiative which it had obtained in the 
more peaceful Lancastrian reigns. The commons seem, however, 
to have lost not only the coercive, emergency legislation which 
carried the war into parliament, but much of their constitutional 
function as law-makers at large. After 1450 their influence upon 
general legislation began to decline. Important commons’ bills 
were rejected in 1453 and 1455, under Edward IV few acts of 
any kind were made, and under Richard III, and still more under 
Henry VII, the crown became increasingly active at the expense 
of the commons. Thus the end of the Wars of the Roses sees a 
change as important as that with which the Lancastrian reigns 
began. In Richard Ill’s parUament of 1484 the old preponderance 
of commons’ over official bills was reversed. Nine statutes of that 
year were introduced by the crown as against only four by the 
commons.* 


Parlia- 

mentary 

privilege 


The reality of parliamentary power in its rise and decline centres 
upon the history of legislation. Less fundamental, but still issues of 
importance, are those acknowledgments of privilege and special 
standing in parliament and its members, which at least mark its 
growing prestige if they are not always observed by contem- 

* H. L. Gray, Commons’ Influence on Early Lesislatien, p. loa. 

» m p. 137. 
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poraries, or given the importance in the constitutional order which 
is attributed to parliamentary privilege to-day. 

“ The acceptance of the Speaker completed the constitution of 
the house of commons”.^ From Thomas Hungerford in 1377 the 
Speaker of every subsequent parliament is known. He asked at 
the opening of every session that if he misrepresented the words 
of the commons unintentionally he might be held guiltless, but 
this, of course, conferred no general Hberty of speech upon the 
house, and though, in general, the topics chosen for debate and 
petition by the “poor Commons’* were not at this time Ukely to 
be resented, a sensitive king might regard any especially hostile 
speech as seditious and proceed against those who made it. In 
January 1397 Richard II denounced the attempt of the commons 
to control his household as against the regality,^ and ordered the 
Speaker to reveal the name of the person who had prompted 
a bill to this end. The commons gave up the name of Sir Thomas 
Haxey, came before the king “in aU humility and obeisance, in 
great grief, as appeared by their demeanour”, “well knowing and 
acknowledging that such matters at no time pertained to them- 
selves”, and submitting themselves to the king’s grace and favour 
right humbly. Parliament then proceeded to adjudge Haxey to 
death as a traitor, but on the petition of the prelates he was granted 
his life and committed to their custody “solely by the special grace Liberty of 
and will of the King”.^ In the same parliament ^ the commons had 
to make an equally humble disclaimer of any intention to criticize 
the king’s projected voyage into Lombardy, but the events of this 
session were, of course, quite exceptional, and the interpretation 
which Richard chose to put upon Haxey’s bill was extravagantly 
harsh. The commons explained that they had meant no more than 
to commend the state of the king’s household for consideration to 
the lords in the way of humble advice, and upon many occasions 
the Lancastrian parliaments discussed similar matters, and made 
their recommendations upon them without rebuke. In fact, 
though, when the issue was raised formally, the commons did not 

* Stubbs, Constitutional History, iii. 473, 

2 RotuU Parliamentorum, iii. 339. 

3 Ibid. iii. 341. 

4 Ibid, iii. 338. The general charge against the commons of this parliament 
was that of presenting articles which would infringe “the Royal Right, Estate, 
and Liberty Ibid, iii. 339. 
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venture to claim complete freedom as to the matter of their 
petitions,* or as to the terms in which they discussed them. Henry 
IV began his reign by a promise not to enquire too closely into 
the commons' debates among themselves,* and in 1404 the Speaker 
asked and received leave to report criticism of the king's own 
governance without offence,^ and a very considerable latitude was 
accorded in practice. The abstract question of Uberty of speech 
was hardly one which presented itself to contemporaries as of any 
urgency. Upon the only occasion in the Lancastrian period when 
the claim was made expHcitly, it was by an individual, and, 
though the commons presented the complainant's petition, the 
king remitted the matter to his Council, and, as far as record 
goes, the grievance was not pressed further.'^ 

Liberty of The more tangible matter of the immunity of members from 
person violence to their persons, or from certain kinds of legal process, 
during the session of parliament, and while going to and coming 
from it, was pressed more confidently. Since the right of the 
magnates to judgment by their peers was of long standing, the 
matter was mainly one for the commons, but certain minor 
privileges were shared by both houses. Barony excused the lords 
from service upon juries and assizes, and from 8 Edward II this 
immunity was shared by the elected representatives during the 
session.^ In 1404 the commons raised the question of violence to 
members of parliament, both lords and others, together with that 
of their immunity from arrest, in both cases claiming to extend 
the privilege of the member to his servants, and to those who 
travelled or resided with him.^ As to their safety from assault they 

I Haxey’s condemnation was reversed on the accession of Henry IV, but only 
on the ground of erroneous judgment. The issue of privilege was not raised. 
Rotuli Parliamentorum^ iii. 430. 2 iii. 456. 3 Ibid. iii. 523. 

4 The case was that of Thomas Young, member for Bristol, who proposed 
in the parUament of 1451 that the duke of York should be declared heir to the 
throne, and was subsequently imprisoned in the Tower for his presumption. 
In 1455 he petitioned for damages alleging “the olde liberte and ftedom of the 
Comyns 01 this lande ... for the time that no mynde is, [that] alle suche 
persones, as for the tyme been assembled in eny Parlement for the same comyn, 
ought to have theire fredom to speke and sey in the Hous of their assemble,, 
as to theym is thought convenyent or resonable, withoute eny maner chalange, 
charge or punycion therefore to be Icyde to theym in eny wysc”. Ibid. v. 337, 

5 Ibid. i. 450. 

6 Ibid. iii. 542. The case was that of Richard Cheddar, who was in the com- 
pany of Thomas Brook, member for Somerset. 
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appealed to the special protection of the king over those obeying 
a royal Icftter of summons, and the basis of their claim was, for 
that reason, hardly a special privilege of parUament,* but they 
proceeded to beg that such special privilege should be established; 
the murder of members and their attendants was in future to be 
ranked as treason, and lesser assaults were to be punished by a 
year’s imprisonment and fine at the king’s mercy. The king 
refused to make a new crime of violence against members of 
parliament, and reduced the commons’ demands to a stricter pro- 
cess to secure the surrender of the party charged, who, if he failed 
to present himself for trial, might be attainted in absence, con- 
demned to double damages and amercement at the king’s dis- 
cretion, and this modified security was made statute and governed 
the law until 1433, when the commons secured the substance of 
their demands of 1404, and the doubling of the damages and the 
arbitrary amercement was made the penalty, whether the de- 
fendant presented himself for judgment or no. The safeguard 
was, however, restricted to members and was not extended to 
their servants or companions.* 

Freedom of arrest for members and their servants seems to have Freedom 
rested upon surer principles. In 1314 Edward 11 issued writs 
restrain ^ action by assize against members of either house during 
the session,* and in 1315 stigmatized the arrest of the prior of 
Malton on his way from parhament as against the king’s peace, 
and as giving him a claim to damages. In 1393 occurred a curious 
incident, the bearing of which is doubtful from lack of evidence 
as to the charges involved, but which at least shows that the 
commons were at that time more jealous of their status than were 
the king and the peers. PhiUp Courtney, a knight of the shire for 
Devon, “came before the King in full Parhament saying that he 
had been accused and slandered to the King and the Lords both 
verbally and by bill of certain heinous matters”, and that pending 
trial he wished to be discharged of his membership of Parhament. 

The King and the Peers thought this reasonable and “discharged 

* The later statute of .1433, also, did not confine the protection to members 
of parliament, for the king extended it to lords attending his Council. H. L. 

Gray, Commons' Influence on Early Legislation, p. 300. 

* Rotuli Parliamentorum, iv. 453. The case was that of an assault upon 
Richard Quartcrmain, one of the knights for the county of Oxford. 

3 Stubbs, Constitutional History, iii. 514. 
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him in full Parliament”. Five days later, however, the commons 
asked that he should be returned to his place to take pact in busi- 
ness, and “because he had shown himself reasonable, and had lent 
himself to a compromise with the complainants” their request 
was granted, “and he was restored to his good fame in full Parlia- 
ment” In 1404 the commons claimed by ancient custom freedom 
from arrest for debt, trespass, or contract,^ that the freedom 
should extend to their servants, and that those who infringed it 
should be fined at mercy and pay treble damages. The king 
admitted the principle, but said that sufficient remedy was aheady 
available. In 1429 the privilege was defined as covering arrest for 
all offences short of treason, felony, or the peace, and commons 
asked for it to be put into statute, which was refused, and by the 
reign of Edward IV it had become customary when occasion arose 
to execute an act of parUament authorizing the chancellor to issue 
a writ of release for those imprisoned on process of the crown, 
and for those arrested on the suit of subjects to obtain a writ of 
privilege and so stay the action till after parUament was over. The 
most famous case of this kind, since it arose from party enmities 
and left no doubt as to the necessity of parUamentary immunity, 
was that of Thomas Thorpe, who was Speaker in the parUament 
of 1453.’ Thorpe had attacked the interest of the duke of York 
during the first session of this parUament, and, upon reassembUng 
after a prorogation, the commons learned that he was in the Fleet 
pending payment of a thousand marks damages for trespass and 
theft, which the court of the Exchequer had awarded against him 
in favour of the duke of York. The case is notable for the failure 
of the commons to estabUsh their principle— the only occasion 
upon which it was rejected— for, after a protest by the justices 
that it was not for them to meddle with privilege of parUament, 
and a colourless statement of custom as we have already seen it 
appUed, the Lords declared without further justification for the 
duke, and the commons were ordered to elect a new Speaker. 
This they did, apparendy without protest, and Thorpe remamed 
in prison. The declaration of the judges may be taken to prove 
that parliamentary privilege in this matter was now firmly 
established, while the issue of the case shows how helpless the 

* Rotuli Parliamntomm, iii. 301. 

2 Ibid, iii, 541. 3 Ibid, v, 239. 
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commons still were in the fiu:e of the lords' prerogative as judges 
of parliarfient, and the material power of the predominant 
Yorkist clique.* It is weakness in the face of faction, rather than 
privilege — unquestioned as that may be in theory — ^which is the 
truest character of the fifteenth-century commons, and, in a less 
degree, of the lords also. 


In spite of their subservience to outside influence, the parliaments 
of the fifteenth century had a secure place in the constitution, and 
their form did not vary as the power of the king increased or 
diminished. Parliament met with the same fullness under a strong 
king as under a weak, and was allowed a greater share in legislation 
under the powerful Henry V than in the later days of his imbecile The 
son. Matters were very different with the king’s Council. Here, Co««ctI 
where the secrets of the king were known, where he was in daily 
contact with his counsellors, not as the crowned figure in parUa- 
ment speaking in formal phrases to the estates, but as a man with 
weaknesses and prejudices, or poUcies which he pursued behind 
a screen of deference to opinion, the problem of counsel was as 
acute as it had been under Henry III, the Council was no less 
certainly the real centre of government, and its form was no 
nearer to definition. Thus, while the structure of parliament grew 
to completion without controversy and almost unnoticed, the 
Council remained, under Richard II as under Henry III, the target 
of converging ambitions, the subject of conflicting schemes for its 
constitution, variable, responsive to the changing fortunes of king, 
lords, commons, and parties. Through all the controversies and 
struggles of the fourteenth and fifteenth centuries it was the first 
stronghold to be attacked by opposition and the last to be sur- 
rendered by the king. 

There is, therefore, no one formula which will characterize 
Council of the later Middle Ages either in form or function, for 
both reflected faithfully the temperament, poUcy, and immediate 
purposes of the reigning monarch, or, m the times of his weakness, 
the views of the opposition party of the day. Among other 

1 The privilege of the lords was recognized in the case of a servant of Lord 
Scales arrested in time of parliament in 1450. H. Nicolas, Proceedings mi 
Ordinmees of the Privy Council, vi. 103. 
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generalizations that which sees the Lancastrian councils as parha- 
mentary, controlled by statute, and intended to reprbduce the 
composition and temper of the estates, is misleading, for, though 
such views were occasionally and imperfectly expressed by 
opposition under Richard H, the development of the Lancastrian 
reigns is towards a small but powerful Council of magnates, more 
strong in relation to both crown and parliament than any which 
had gone before it. There is, of course, no question that the king’s 
Council was of the utmost concern to the nation and therefore 
to parliament, and, since the latter expressed popular grievances 
very freely. Council was often the subject of petition. But, looking 
back from the modem standpoint, it is easy to misinterpret the 
desire for an effective Council as a demand for constitutional 
control — to attribute to the fifteenth-century commons our pre- 
occupation with the form of the constitution, and to believe that 
when they petitioned for “abundant governance”, “wise and 
sufficient council”, and the Uke, they were asserting a right to 
dictate the exact form of the king’s Council and to control its 
membership. That this was not so we shall realize if we remember 
that commons never once presumed to suggest the name of a 
councillor, and only once went so near to making requirements 
as to its composition as to ask that it should be made up “of divers 
estates,” that only in two years, 1376 and 1386, were wholesale 
changes in Coimcil made against the king’s will in compliance 
with parhamentary demands, and that occasional compliance with 
the request that the name of the councillors should be announced 
in parhament, and their oath taken there, in no way bound the 
king not to make subsequent changes as he wished. Indeed, the 
particular form taken by the Lancastrian Council, that of a small 
body of great nobles, was promoted as much by the personal 
policy of Henry IV and Henry V as by external pressure, and 
after 1423 no statute dealing with Cotmcil was passed, nor was 
Council sworn in parliament, nor, except occasionally, was 
parliament informed of the names of the councillors. 

Two though we cannot speak of a parliamentary regime in 

views of Council, the late fourteenth and early fifteenth centuries were 
Council j concihar problem upon which the commons held 

very strong views, upon which they constantly petitioned, and as 
to which they were, if not of the better opinion, at least of that 
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to which Henry IV and his successors finally rallied. We shall 
probably tome nearest to the way of thinking of contemporaries 
if we say that from the end of Edward Ill’s reign two views held 
the field, that which desired a “continual” Council — the term 
appears first in 1376, and carries the impHcation “unofficial”, since 
councillors who held office or were of the household were con- 
tinually about the court — one in which certain notables, usually 
men of standing from the several estates, should be sworn to 
attend continually upon the king’s person and occupy themselves 
with the national business, and, as against this, the view which 
accepted the king’s sense of what was convenient as final in the 
selection of councillors, which required no defined or permanent 
composition for Council, and which was probably indifferent not 
only to the existence of a formal Council but even to the acknow- 
ledgment by individual councillors of the special obhgations which 
were undertaken in the councillor’s oath. Usually, though not 
always, a “continual council” was the constitutional programme 
of Richard’s parUaments, and especially of the commons, while 
the king preferred to retain freedom of choice and that power to 
give or withhold his full confidence of which any settled rule 
would deprive him. In the past. Councils had usually been of the 
latter sort. Inevitably, the great officers, the chancellor, treasurer, 
keeper of the Privy Seal, and usually the chamberlain and steward, 
were in the king’s secrets and of his Council. Beyond that official 
nucleus the range of the Council varied with the personaHty of 
the king. Edward I, whose preoccupation with government for 
its own sake imposed the same impersonal quahty upon his 
relations with every competent minister, worked without friction 
or discrimination with a large council which included, with the 
great officers, the justices of both Benches, the chamberlains and 
barons of the Exchequer, a selection of knights and clerks of the 
Council of less speciaUzed function, and a sufficient number of 
prelates and temporal lords. His Council might on occasion rise 
to seventy. With rather more friction, notably in the year 1341, 
Edward III continued to exercise his free choice of councillors, 
and with Richard II it was a point of principle that the king should 
be “free and unfettered to remove his Officers and Councillors 
when and as he pleased”.* 

* Rotuli Parlimentomm, iii. aj8. 
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Under an able king the habit of distributing confidence and 
responsibility as the various exigencies of government and counsel 
required worked satisfactorily. The country submitted to thirty 
years of this sort of government contentedly enough under 
Edward III. But, because this arbitrary choice of advisers could 
not create a sense of joint and equal responsibility in the Council, 
it was essentially the method appropriate to prerogative rule, and 
could be nothing else. Indeed, the royal Plantagenet Council was 
devised less to formulate and control policy than to maintain con- 
tact with the chief ministries of war and peace, and to bring their 
holders into personal contact with the king and each other when 
consultation was necessary. Under Edward III, and, indeed, much 
later, large meetings of the Council were rare, the members were 
summoned ad hoc, and, if the business were of great moment, were 
likely to be merged in a Magnum Consilium of magnates, while the 
daily Council about the king might be no more than a handful. 
To many of the Council — Exchequer officials, justices, an occa- 
sional foreigner, nobles who could not give constant attendance — 
the king’s confidence could be only intermittently and partially 
extended. From such a council there was absent all that sense of 
equal participation and responsibility which is sought in cabinet 
government, and for that reason, if for no other, it could never 
be used to embody the politics of the nation or of a predominant 
party, and to enforce them upon the king. Inevitably, it was upon 
these defects — the need for “continuous” attendance, and equal 
participation — ^that parliamentary criticism centred when the 
D^cts of crown fell out of favour with the nation. There were, however, 
Council defects of a more positive nature. It is apparent that a Coundl so 
informally conducted could not be representative of parliamentary 
interests, and equally it provided no safeguard against the intrusion 
of unpopular persons into the king’s confidence, or against the 
monopolizing of it by self-interested groups. It is probable that 
die councillor’s oath was not always exacted, especially from the 
nobles, and that men were retained of the Council as a mark of 
honour whom the king no longer employed actively, or whom 
he only consulted upon the ground of some special qualification 
and at intervals. Within this large and heterogeneous body the 
group actively cooperating in the principal concerns of govern- 
ment at any given moment might be kept together by the king’s 
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filvour, and might represent its best or worst elements according 
as his sympathies lay. The worst effects of this indefiniteness were 
seen in the last years of Edward HI, when the membership of the 
Council blended imperceptibly into a group of privez autour le 
Roi, some of them, like Nevill and Latimer, councillors, and some, 
hke Richard Lyons, using their influence with Council to forward 
their own schemes, who, as the commons complained, “made him- 
self busy about the Palace and the King’s Council”, and got 
authority to act “by covin made between him and certain of the 
K^g’s Privy Councillors”. Thus the sovereign authority came to 
be accessible to private persons, and the commons marked the 
danger accurately in accusing Lyons of “accroaching to himself 
royal power”,* since, not being a councillor himself, he presumed 
to act by Council’s authority, as, indeed, in his defence he claimed 
to do.* Thus the Council’s monopoly of counsel was insecure. 
Walsingham tells us that Richard II was influenced more by the 
clerks of his chapel than by his nobles,^ and in 1406 parliament had 
the king’s confessor removed, probably from the same motive.'* 
All this was especially dangerous at a time when bribery, mainten- 
ance, undue influence, and all kinds of conspiracy were coming to 
have a strangling hold upon the community, and it was the defects 
of Council as giving opportunity^ for financial corruption which 
most, indeed almost solely at first, engaged the c omn^ ons. As with 
Latimer and Nevill, so with Richard’s earl ofi^ullolk, the clearest 
charges were those of misuse of office to make private profit, and 
in the first seven years of Henry IV the principal requirement of 
parliament, that gifts and grants should be made openly in 
Council, showed that the king’s confidence was being abused by 
his intimates much as that of Richard had been. 

The parliamentary remedy for this was a reform of Council, 
sometimes the appointment of a defined and influential body of 
councillors, sometimes the lodging in Council of the warrants by 
which all grants must be initiated. The theory behind their peti- 
tions was a restricted one, the product of the infancy of parHament, 
not of its maturity. They professed, and probably felt, a very real 

* RotuH Parliamentorum, ii. 323. 

* Ibid. ii. 324: “By the commandment of the King himself and of his 
Council”. 

3 Walsingham, ii. 113. 


4 Rfituli ParUamentomm, iii. 525. 
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reverence for the office and prerogative of the king. Four times 
between 1377 and 1413 parUament asserted its wish that Richard, 
at or Henry, should “enjoy the right, power, and prerogative of his 
progenitors undiminished**. Its action against corrupt councillors 
was in theory plus royaliste que le Roi. The commons* impeach- 
ments assumed a kind of ideal monarchy, from which it was 
treason to divert the king, and to which, as soon as he returned to 
his senses, parHament would accord all its accustomed prerogative. 

The purpose of the agitation was, therefore, to establish con- 
ditions under which reputable men could act effectively, and the 
publishing of names in parHament was mainly, as was so often the 
case at this time, to bind all the parties to their obHgations; such a 
precaution made clear who were not councillors and gave those 
who were a better warrant for insisting on being heard, and did 
not bind the king not to change them without consent of parHa- 
ment.* It was sometimes required by the councillors themselves 
as a condition of taking office, and in fact the pressure towards 
defining and improving the rules of Council did not always come 
from the commons. Henry IV himself, perhaps in part because he 
felt criticism of recent aHenations could not be staved off any 
longer, accorded a “biU** of rules for Council in 1406* which 
shows how closely the councillors* difficulties in existing circum- 
stances had been appreciated, and promised them the undivided 
confidence without which their office would be useless. From 
1376 to 1410 parHament continued to approach the problem of 
the Council in this spirit. It did not claim power to create Councils; 
but intermittently it presented the crown with the necessity of 
confining the king’s confidence to men of representative standing, 
and put forward rules by which the ideal of “sufficient counsel** 
could be reaHzed in face of his desire for free hands and of the 
nobles* reluctance to serve. It did so with a decent assumption that 
the king was equally anxious for integrity of Council, and on one 
occasion, in his bill of 1406, Henry IV Hved up to the assumption. 
Commons* petitions show a very creditable understanding of the 
difficulties of official councillors to a king who has no great 

1 Thus the Hst of councillors announced in the parliament of May 1406, had 
been considerably changed before parliament met again in the autumn. H. 
Nicolas, Proceedings ana Ordinances of the Privy Council, i. 295, 

2 RotuU Parliamentorum, iii. 57a. 
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enthusiasm for their advice, and under a constitution which has 
not yet incorporated the rules of secrecy, loyalty, and mutual 
responsibility into its canons of Council. Taken as a whole, they 
might be consoUdated into a treatise in which almost every aspect 
of the councillor’s craft would be illustrated. 

Indeed, if the history of the fifteenth century shows no con- Problems 
scious attempt to set up a new constitutional theory by which 
parliament might assert a general control of government through 
parliamentary Councils, it is, nevertheless, concerned with some- 
thing of fundamental importance. The country, as it worked its 
way through the phases of feudaUsm and monarchical bureau- 
cracy, had lodged its government first in the commune consilium of 
the feudal curia and later in the royalist Council of Henry III and 
his successors, and each of these had demanded a different tech- 
nique of counsel, different loyalties, a different kind of faith, 
different skill. With the continual Couneds we come to still a 
third type, whose purpose is not to be an executive servant of 
the crown, nor an outpost of the feudal magnates, nor a clearing 
house for the needs and jealousies of the various crown offices, 
but a neutral guardian of the interests of both king and nation. 

Such an advance in function called less for constitutional change 
than for a new poHtical type, almost for a new political morahty. 

If the continual Council was to be what the commons at times 
desired it to be, an epitome of the estates,* it must contain nobles 
who would lay aside the commitments and interests and jealousies 
of their rank and devote themselves to concihar routine for long 
periods without favour or self-interest, and with them men of the 
third estate capable of putting aside their commoners’ prejudices 
and understanding and supporting the legitimate needs of the 
crown. Even when aU parties had resigned themselves to govern- 
ment by a group of nobles. Council could not exercise its enhanced 
authority without a break with the bad tradition which made the 
individual coimciUor the head of a party connection and brought 
the ambitions and dissensions of factions into its meetings. There 
were lacking even those elementary conventions of conduct which 
would preserve judicial fairness and the rudiments of loyalty be- 
tween one councillor and another. Council, or at least the con- 
tinual Council as it was then understood, had, in fact, still to find 

* Rotuli Parliamentorum, iii. 5: De divers estatz. 
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itself. More than for a new political institution, the commons were 
petitioning for councillors who should understand the elements of 
their own function, loyalty to the crown, to the parliament, and 
to each other, disinterestedness, diligence, freedom from factions, 
secrecy, and discretion. In short solidarity in the interest of the 
king, the nation, and their own — a new technique of counsel. 
Varums The Good Parliament and the Appellants, self-interested as the 

something to define current abuses and their 
m a tons ^ continual Council. The admission of external interests 

to collaborate in Council business was the substance of the charge 
against Nevill, Latimer, and Lyons. In 1386 the grievance was 
discrimination in the degree of confidence accorded to individual 
councillors, even to the point of the binding of the king by oath 
to be guided only by Suffolk, Oxford, and Bishop Nevill. By 
their influence the king had “departed from the Council of the 
realm”,* The remedies proposed in 1376 were that the lords of the 
continual Council should be always about the king, that no great 
matter should be dispatched without the consent of all, that no 
report of Council’s deUberations should be made save by its 
members authorized to do so, and that all officials of state should 
act on its warrants without demur.* In 1386, when the grant was 
made conditional upon a definition of the rights of the continual 
Council, it was required that it should remain in London to have 
access to records and to be in touch with the Justices, and that no 
one not a Councillor should offer advice to the king.^ In 1390 
Council itself adopted a fixed hour of assembly, asserted the prin- 
ciple of payment of wages, and made certain orders as to the 
conduct of business.^ In December 1406 a number of commons’ 
articles renewed the recommendations of former years,* repeated 
Articles the request that no one should share the secrets of the Council, and 
of 1406 made the suggestion that its unity should be preserved by those 

I Bjotuli Parliamentomm, iii. 230. 

* Ibid. ii. 322. At some time unascertained during the minority of Richard, 
Coundl drew up similar but more stringent rules for the king’s conduct towards 
itself. H. Nicom, Proceedings and Ordinances of the Privy Council, i. 84. 

3 Rotuli Parliamentorum, iii. 220 and 221. 

* H. Nkolas, Proceedings and Ordinances of the Privy Council, i. i8a. 

* Rotuli Parliamentorum, iii. 585. The Council made some reservations on 
grounds of expediency. H. Nicolas, Proceedings and Ordinances of the Privy 
Council i. 296. 
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who remained in attendance keeping those who were absent 
informed •of Council business. The king was asked to put equal 
trust in all the councillors, and to wait for proof by appeal before 
he let himself be prejudiced against any of them by charges of 
misconduct. He was required to receive no promptings other than 
from the Council in any plea, and to refer any who ventured on 
them to Coundl to be dealt with. All petitions for offices in the 
king’s gift were to be made and granted in the presence of 
Council, and no councillor was to give special advocacy to the 
request of any petitioner, and finally every matter before the 
Council must be fully considered by each of its members, and 
absent members were to receive minutes of decisions with the 
reasons for them, and to signify their assent or dissent by letter.* 
In the previous parUament of this year, in May 1406, the king 
had, for his part, already insisted on a substantial Council^ — 
apparendy in part because of his illness, and in part to carry off the 
routine business of finance and justice and leave him free to 
attend to affairs of state* — and in December he also made his con- 
tribution to the right practice of counsel in a scries of articles. He 
will name the councillors in parfiament that they may be the more 
ready to act, he will support them in all things, place all his con- 
fidence in them, will suffer no impediment to hinder their task, 
will make no difficulties for them nor suffer others to do so. He 
will have all letters touching the matters assigned, whether letters 
of the chamberlain or under the Signet, and all other mandates 
addressed to the chancellor, treasurer or keeper of the Privy Seal, 
endorsed by the advice of the Council. The sphere of the latter’s 
actions is fimited by previous usage, excluding charters of pardon 
and collations to benefices and offices, but the king’s rules are a 
model for the relations of king and Council. Finally, if he found 
fliat he was obstructed in carrying out his office, any councillor 
might resign “without the King’s indignation”, and Lord Lovell, 
who had a cause pending before the Council, was careful to 

1 Rotuli Parliamntomm, iii. 623. The parliament of 1410 summed up their 
demands from the councillors in an oath to give counsel “loyally . . , without 
favour, fear, affection, or affinity*’. 

2 Rotuli Parliamentorumy iii. 572. The names were considered in Council. 
H. Nicolas, Proceedings and Ordinances of the Privy Council, i. 288. 

3 “Because he cannot devote himself (to affairs) as much as he would like.’^ 
Ihid. p. 291. 



1377-1485 


4tS4 

abstain from taking his place until it was settled. The king’s “bill” 
was entered upon the roll of parliament at his own command, and 
thirty years later it was still thought sufficiently to embody the 
obligations of Council, and was rehearsed before the then council- 
lors at the assumption of his regal authority by Henry VI.^ 

Council Thus the rules of a new institution of state were elicited from 
freed from experience of Henry IV’s reign. The Council which was 
mntary commissioned to govern the minority in 1422 had for the most 
criticism part served throughout the reign of Henry V, and gave proof that 
the duties and obligations of their status had come to be much 
more fully realized. From this time onwards the Council does not 
receive direction from without as to how to conduct its business. 
It puts its own procedure in order by articles issued from time to 
time,^ and brings them to parliament only for the sake of the 
permanent record of the parliament roll. 

In part these articles were directed to securing the authority of 
Council against the Protector — offices, benefices, farms, and ward- 
ships and escheats were to be at their disposal — but they also show 
a clearer sense of the unity and stability of Council. Council alone 
was to know the state of the king’s treasure, four or six were 
always to be present for the conduct of business, and decisions were 
made by the vote of the majority present, while in 1423 ^ Council 
had a further schedule of articles placed upon the roll of parliament 
forbidding the usurpation by single councillors of the right to 
answer petitions and make grants, announcing its intention of 
Articles calling the judges into consultation where the king’s prerogative 
or freehold were concerned, requiring the ministers present to be 
^ unanimous before the Council decided upon suits “touching the 
weal of the king and of his Realm”, and even foreshadowing later 
doctrines of joint politicaLresponsibility by requiring an outward 
show of unanimity from all councillors in matters of foreign 
relations: “for as miche as it is to greet a shame, that in to strange 
Countrees cure soverein Lord shal write his Letters by th’ advyce 

* J. F. Baldwin, The King*s Council, p. 186. 

2 A contrast with the conduct of the councillors of Henry IV, who refused 
to swear to the articles of 1406 without an express order from the king. Rotuli 
Parliamentorum, iii. 585. 

3 Ibid, iv. 201, H. Nicolas, Proceedings and Ordinances of the Privy Council, iii. 
X48, and J. F. BJdwin, The King*s Council, p. 174, attribute this to 1424, but 
it is upon the parUament roll of October of the second year. 
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of his Counsail . . . and singular persons of the Counsail to write 
the contrarie”. In 1426* thirty-nine articles record and guard 
against the friction inevitable when a body so small as the Council 
has to deal with matters of great interest to its members indivi- 
dually. No councillor is to make himself party to any cause moved 
before Council,^ every member is to have full right of speech, due 
reverence being given to order and estate, and none is to admit 
grievance against another for words used in Council. Proceedings 
are to be confidential, for the disclosure of what has been said has 
caused jealousy between councillors and has put some of them in 
danger. For this reason no one is to be admitted during the sessions 
unless upon special summons. No bill is to be passed upon except 
in the Council chamber, in formal session, and after formal 
reading. Finally, an important article tries to secure independence 
from the characteristic danger of the time by enacting that no lord 
of the king’s Council shall be sworn of the Council of any other 
person. Neglect of this provision was to play a part in the fall of 
Suffolk twenty years later. 

That these precepts were not always carried out in practice Import- 
is a commonplace of Lancastrian history, but their realization ^ 
is a constitutional fact of the greatest importance, for they mark 
the emergence of Council from that phase of its history when 
it was a chaos of conflicting wills with no common policy or 
loyalty to itself. As a body of conventional procedure the self- 
imposed rules of Council are of the same importance to itself 
and to the nation as the procedure of parHament. They enable 
Council to function as an organic institution, and to rise to 
the task of government with an impersonal, corporate purpose, 
and it is not to be forgotten that it did succeed in the very for- 
midable task of stifling the quarrel of Beaufort and Gloucester 
and keeping the realm in outward unity for over twenty years 
under a helpless king. Hitherto, the country had always gone to 
pieces when the leadership of the crown was withheld, and the 
compromise and firmness shown by the nobles who served on the 
Lancastrian Council — many of them for long terms of years — ^is 

I RotuU Parliamentorum, v. 407. H. Nicolas, Proceedings and Ordinances of the 
Privy Council, iii. 214. 

a “But oonly to answcrc that the bill shal be seen by all the counsail and the 
partie suyng to have resonable answere.” RotuU Parliamentorum, v. 407* 

VOL. I 3° 
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proof of the effectiveness of what was in all essentials a new branch 
of the constitution. ^ 


Function It is impossible to bring the work of the Council imder a single 
^ formula. Its authority as stated in the 8th year of Henry IV ‘ and 
reasserted in the i6th of Henry VI was to “hear, treat . . . and 
determine” all matters brought before it except “charters of 
pardon, appointments to benefices and offices and other matters of 
grace”, “matters of great weight and importance” being referred 
to the king that his advice and pleasure might be taken therein. 
Being at the centre of the state, it did aU that work of government 
which had not become appropriated to any of the courts or 
ministries. The more any function had been specialized and re- 
duced to routine, the more likely it was to have its acknowledged 
official channel and to proceed automatically under its appropriate 
seal without Council’s intervention. This is clearest in justice. 
Council stiU represents that ultimate fountain of judgment which 
comes from the king, but it has become a rule of the constitution — 
broken, no doubt, upon occasion by Richard II, and, very in- 
frequently, under his Lancastrian successors — that it cannot judge 
In justice in common law. It cannot, that is to say, hear any cause which 
already has redress by writ and action in either of the Benches. 
From time to time it is suspected of doing so (parUament peti- 
tions against the abuse),* but precedent is against it.* Again, 
the chancellor, who has been the presiding officer of Council 
justice since the thirteenth century,* is beginning, though he has 
not completed, a formularized jurisdiction of his own. By the 
beginning of the fourteenth century he has been presiding over 


* RotuU Parliamentorum, iii. 572. 

2 The conclusion of a long controversy is best summarized in the Council’s 
own articles of 1426: “that all the bilk that comprehend matters terminable 
at the common law be remitted there to be determined, but if it so be that the 
discretion of the Council feel too great might on that one side and unmight on 
that other, or else other cause reasonable that shall move them”. H. Nicolas, 
Proceedings and Ordinances of the Privy Council, iii. 214. 

3 RotuU Parliamentorum, iii. 44, 587. 

4 For a phase of the earlier history of Chancery cf. F. M. Powicke, “Chancery 
during the minority of Henry III”, English Historical Review, vol. xxiii. 
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special sessions of the Council, or of part of it, to redress those 
wrongs for which there is no common law remedy, or for which 
that remedy has proved for some reason ineffective. In 1319 we 
hear of the “Council of the Chancery,”* though the “Council in juruMction 
Chancery” would be a more appropriate phrase. The rise of a 
chancellor’s jurisdiction in such matters was, no doubt, as inevi- 
table as that of the older jurisdiction of the court of the Exchequer.* 

It arose from the discrepancy of a stereotyped system of writs with 
many of the grievances it was devised to remedy. When the 
Chancery could not offer an appropriate writ the plaintiff expected 
informal justice, the king allowed it to be provided, and the 
Council, deferring to the legal knowledge of the chancellor, acted 
under his presidency, and, as time went on, was glad that he 
should choose his own collaborators, who were more and more 
likely to be taken from the ranks of the justices, serjeants, and 
others learned in the law. Precedent, moreover, tended to estabhsh 
procedure, and, Hke the common law justices before him, the 
chancellor began to act by rule, to follow set stages in consimili 
casu, and to develop a characteristic procedure of Chancery. Thus, 
long before the theory that the chancellor’s jurisdiction was the 
jurisdiction of Council in Chancery died, its so-called “common 
law” or “Latin” side had hardened into routine; appeals against 
letters patent, petitions of right, claims for recovery of property 
against the crown, and similar claims, for which no suit at common 
law lay, might be sued for directly to the chancellor, and carried 
through by his procedure in a court which came to look less and 
less like the Council and more and more like one of the Benches 
in action. In Henry Vi’s reign we have an account of a session of 
chancery in which the Chancellor sits with the Master of the RoUs, 
two other justices, and four Masters in Chancery.* On the whole, 
both parliament and Council seem to have been glad to encourage 
the passage of Coimcil justice into Chancery. Especially in those 
cases where the simple fact of violence — ^fraud, violent main- 
tenance, intimidation, refusal of access to courts, or of remedy by 
the courts themselves — entered into the grievance, petitioners 

> J. F. Baldwin, The King's Council, p. 238. 

* Indeed, it seemed for a time that the Treasurer might become the principal 
judgi in equity. Ibid. p. 237. 

3 /6id. p. 253. 
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were referred to the chancellor, and statutes appointed him as the 
authority to whom grievance must be presented. Where a choice 
of remedy seemed open, petitioners themselves felt their best 
choice of address to be the chancellor rather than the king, the 
Council, or the commons, and towards the end of the fourteenth 
century — the process is rapid under Richard II — the flood of 
petitions to Chancery grows aixd they come to exceed all others in 
number. We cannot say that a defined, recognized and invariable 
body of chancery law, nor an unmistakably separate court of 
Chancery, has been acknowledged within our period, but the 
jurisdiction is being practised, the Council has been reHeved in 
practice of the greater portion of its judicial preoccupation, 
and has become free to devote itself to business of state. In 
Henry IV’s reign Council was able to reduce its judicial sessions 
to two days of the week, and in that of Henry VI to one.’ Without 
such a development, the small, continual Council of the nobility 
would hardly have estabUshed its tradition and found leisure to 
govern England. 

Executive Thus, more exclusively than any Council before it, that of the 

functions Lancastrian kings was a Council of State, and Httle is gained by 
trying to analyse and classify what is in effect the whole domestic 
and external business of English government. Under Henry IV 
perhaps its most pressing preoccupation was with the inex- 
tinguishable unrest of Wales and the threat from the Scotch. The 
safety of the Welsh and Northern Marches, the pay and pro- 
visioning of garrisons, the commissioning of officers, the answering 
of the perennial complaints of ill-supported captains, take up 
much of Council’s sessions. With the reign of Henry VI the interest 
shifts to Guienne and Calais. The agenda for November 2, 1401, 
provide for taking the king’s pleasure concerning the terms to be 
offered to Owen Glendower, and the orders to be sent to the 
Prince of Wales, then on campaign against the rebels, for consider- 
ing letters firom the English and Scotch Wardens of the March of 
Scotland, and providing for the security of Roxburgh Castle, for 
debating the possibilities of action in the event of the French 
denouncing the truce. It is thought useful, in view of the scarcity 

I H. Nicolas, Proceedings and Ordinances of the Privy Council, iii. 214. Even $0, 
judicial sessions were to he postponed to “great and notable causes touching 
the King’s realm and his lordships”. 
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of com, to consider removing the custom duty for a period of six 
months, letters patent of friendship with the Frisian merchants 
are suggested, and consideration is given to an embassy into 
Picardy and to the commission of Admirals for an enterprise in 
the Channel. Finally, it is intended to ask the king to inform 
Council of the contents of a recent letter from Bayonne, and to 
ascertain whether he wishes to make pubHc the recent news from 
Ireland.* Such matters, the routine of war and peace, regulations 
of commerce, were, of course, the constant charge of the Council, 
and, especially under the minority, they were added to by many 
considerations of domestic diplomacy which might normally be 
thought to fall to the king. From 1425 onwards the burden of the 
dissensions of Gloucester and Beaufort fell upon their shoulders, 
and, though they invoked the help of Bedford and the parhament, 
the prolonged crisis necessitated a series of placatory letters, the 
engineering of conferences, and the devising of conditions of 
agreement. Besides these high matters of state, there is a daily 
routine of executive and of the prompting of executive acts by 
others. New acts of Parliament are rehearsed before the Council 
by the clerk of parUaments for their necessary action,* and upon 
one occasion the commons actually ask that Council shall deal 
with all petitions not dispatched at the rising of the session, and 
have them engrossed upon the roll of parliament.* During 
Henry Vi’s minority Council appoints the great officers, justices, 
and barons of the Exchequer,'* and has all power except afienation 
of the king’s inheritance and annulment of the letters patent. It 
summons the great duke of Bedford to its presence, and he is 
“ruled by the lordes of the counsail, and obeyes unto the King and 
to theim as for the King, as lowely as the leest and poverest subgit 
that the King has in his land’’.* 


The continual Council, embodying such rules of counsel and Parliament 
exercising such powers, estabfished itself slowly over a period of and 

* H. Nicolas, Proceedings and Ordinances of the Privy Council, i. 173. The 
decisions arrived at in most of these matters are to be found at p. 177. 

2 Ibid. iii. 22. 

3 Rotuli Parliamentorum, iv. 506. 

4 H. Nicolas, Proceedings and Ordinances of the Privy Council, iii. 70, 121. 

5 Ibid. iii. 235 (Bedford to the Council). 
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some thirty years. The demand for it came internuttently from 
the commons, who, just as they appealed for a compiission of 
peers to advise them at the beginning of every parliament, still 
believed that the nobility were the natural counsellors of the 
crown and leaders of the community, but their demands came at 
such long intervals, and were so far from being informed by any 
clear design, that it is impossible to attribute to them any constant 
policy of making council a parHamentary institution, and towards 
the end of Henry IV’s reign such petitions ceased. The commons of 
the Good Parhament demanded only the strengthening of the 
ordinary Council by additional lords,' the continual Coxmcil of 
1377 was in fact, though not in name, a regency, and in 1380 the 
commons, having found its three years of office expensive, 
petitioned that it should be discharged and that the king should 
govern with no Council but his five great officers. Between 1380 
and 1386 parliament was brought to realize the constitutional 
problem with which it was faced, and the great and continual 
Council of nine notables with the great officers, which was forced 
upon the king in the latter year, was the first occasion upon which 
the new constitutional remedy was clearly formulated. It is no 
discredit to Richard and his supporters that the restriction upon 
his right of choice of advisers seemed a dangerous and intolerable 
innovation. It was in effect to reimpose the tutelage of his 
minority, and the answer which he made, that of appointing 
additional councillors, withdrawing liimself beyond reach of his 
official Council, and finding an alternative in the advice of Suffolk, 
Vere, and Alexander NeviU, can only be condemned on grounds 
of expediency. Nor did the opposition theory justify itself when 
Continual the Merciless Parliament put the poHcy of the Appellants into 
action with a free hand. The continual Council of 1388 claimed 
Richard 11 for the salaries of its members. In January 1389 the 

councillors themselves pleaded for their discharge on the ground 
of their “great labour and cost”, and Richard, in assenting to their 
reappointment in parliament for a further term, announced that 
for the future he intended to be free to choose his ministers and 
councillors and to dismiss them as and when he thought fit,* ^d, 

> The commons petitioned in 1377, not very precisely, for a Council de 
diverses estatz. Rotuli Parliamentorum, iii. 5. 

* Ibid. iii. 238, 
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having freed his hands without arousing protest, set himself to 
restore th^ normal system of a large Council of diverse elements. 

By the end of 1390, though its original members were retained, 
the identity of the continual Council was lost in a body of coun- 
cillors, of whom thirty-four have been noted from the records of 
proceedings,^ and many of whom were knights and clerks of no 
parliamentary standing. Thus the continual Council was pressed 
for no more than intermittently by the opposition under Richard, 
and had very indifferent success in practice. When it was resorted 
to in the later years of Henry IV it was largely at the proposal of 
the king. 

It is clear, indeed, from his own words in 1399, that Henry Under 
was in a position to use his discretion in the matter of Council: 

“it is the King’s pleasure to be advised by the wise men of his 
Council in matters touching his own estate and that of the Realm, 
saving his liberty”.^ The same politic evasion was repeated in 
substance to petitions made in 1401 and 1402.^ Parhament, for its 
part, contented itself until 1404^ with asking that aUenations of 
royal lands and revenues should be made with the advice of 
Council, without seeking to determine its form, and, though the 
first rising of the Percies revived the old cry that the king should 
have better advisers about him, it was not until Henry’s health 
began to fail^ that the continual Council again became essential, 
and then the initiative was shared by the king; the chancellor 
made his charge to the parUament of 1406 from the text “in the 
multitude of counsellors there is wisdom”,^ and Henry himself 
put forward a biU of conciHar reform. In a sense the liistory of the 
continual Council as a permanent institution begins with this 
action of Henry IV’s. At this time it changes its nature, ceasing 
to be an occasional concession to criticism, becoming a permanent 
institution fostered by the crown, and drawing the few members 

1 J. F. Baldwin, The King's Council, p. 132. 

2 Rotuli Parliamentorum, iii. 433. 3 Ibid, iii. 473 and 495. 

4 In this year Henry appointed twenty-two councillors, seven of them 
commoners, and reported their names to parliament. This was in response to 
“great instances and special requests made to him on several occasions in this 
Parhament by the Commons”. Ibid, iii. 530. 

5 Henry fell ill, and was unable to travel, before April 28, 1406 (H. Nicolas, 
Proceedings and Ordinances of the Privy Council, i. 290). The Council was 
appointed on May 22. 

^ Rotuli Parliamentorum, iii. 567. 
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who arc not also peers from knights who hold office in or arc 
attached to the court.* Under Henry V and Henry VI the continual 
Council is a royaHst institution. There are independent elements — 
Savage is one— in the Council of 1406, but it is the first of an 
unbroken succession. The archbishop of Canterbury, the bishops 
of Winchester and Exeter, the duke of York, the earl of Somerset, 
the lords Roos, Burnell, Lovell, and Willoughby, the chancellor, 
treasurer, keeper of the Privy Seal, chamberlain, and steward, with 
Hugh Waterton, John Cheyne, and Arnold Savage, were named 
in the bill. They were allotted substantial salaries, and, though they 
did not all survive till the next parhament, and those who did 
resigned at the parHament of Gloucester in 1407, a similarly com- 
posed Council carried on their work and was succeeded by others, 
in which the parties of the king and the prince were alternately 
predominant,^ until the end of the reign. The commoners were 
ehminated in 1407, and the nomination of councillors in parlia- 
ment was only resorted to on one other occasion, in 1410, ^ but it 
may be said that the crown finally adopted the principle of the 
continual Council between 1406 and 1413, resigning itself to 
governing through a small group of magnates who were given a 
great measure of confidence and authority. No doubt the con- 
tinual Council was riveted upon the constitution in part by the 
rivalry between the king and his son, which made it dangerous 
for either’s supporters to relax their attendance, and which, with 
the payment of salaries, overcame the great men’s reluctance. By 
1415 the principle had justified itself sufficiently for Henry V to 
rest his government upon a small but extremely influential 
Council, which for much of the reign acted under Bedford as 
custos of the realm with commission to do all things with the 
consent of the Council,^ and such a Council governed the country 
until the rise of Suffolk in 1445 or 1446. 

There is, then, a specific constitutional form which may be 

* Thomas Chaucer (1423) had been four times Speaker, but he was also the 
king’s butler. William Alington was a member of Henry V’s Council and 
Treasurer of Normandy. J. F. Baldwin, The Kings Council, p. 173 n. 

2 Rotuli Parliamntorum, iii. 632. 3 Ihid. iii. 623. 

4 The archbishop of Canterbury, the bishops of Winchester and Durham, 
the earl of Westmorland, the prior of the Hospital, the lords Grey de Ruthin, 
Berkeley, Powys, and Morley. The councillors of 1410 were the prince, three 
bishops, two earls, and lord Burnell. H. Nicolas, Proceedings and Ordinances oj 
the Privy Council, ii. 157. 
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called the Lancastrian Council. It is not wholly the creation of 
either king or parhament, and, though the rise of parliament had 
made either a wholly feudal or a wholly ministerial council almost 
impossible to maintain, it is not the outcome of a consistent 
parhamentary scheme to control the state. More immediately, it 
comes into being in response to certain defects which characterize 
the age, of which the greatest is the prolonged weakness of the 
monarchy, which from 1370 to 1461 never gave the country a 
strong king resident in England for more than a few years 
together. The degrees in which these defects were reaUzed by 
king and parliament varied almost year by year, but every crisis 
brought the problem nearer to its solution, and if we recognize, in 
the parliamentary view at least, an intermittent desire that the 
Council should be drawn from all the estates, we may admit that 
when the institution reached its normal shape imder Henry V it 
represented a compromise, in which the element of strength and 
continuity required by parliament was compensated for by the 
exclusion of elements of possible opposition and the restriction 
of membership to nobles who were the relations or close friends 
of the king.* A council like that of 1415,* which consisted of the 
duke of Bedford, the archbishop of Canterbury, the bishops of 
Winchester and Durham, the prior of the Hospital, the earl of 
Westmorland, and the lords Grey of Ruthin, Berkeley, Powys, and 
Morley, and which served till a new commission was issued in 1417, 
satisfied the commons’ requirements for a continual Council of 
great men, but it had no immediate relation to parliament, either 
in the nature of its authority, which was by letters patent, or in its 
membership.^ The crises of 13 76 and 1377 had fallen upon a crown 
which lacked any conciliar system capable of carrying on the 
king’s government without the decisive leadership of the king. 
The death of Henry V showed that this defect had been to a large 
degree remedied, and that fifty years of canvassing of the ethics of 

^ Commoners were again admitted under Henry VI — the archbishop's 
charge to the first parhament of the reign called for “honorable and discreet 
persons and from every estate of the realm" — ^but they were usually men hold- 
ing office of the crown. Rotuli Parliamentorum, iv. 169. 

^ J. F. Baldwin, The King*s Council p. 165. The fact that the magnates attend 
only irregularly during these years is an additional failure to carry out the full 
conciliar ideal of parhament. 

3 The last occasion on which the commons asked to be informed of the 
jiames of councillors seems to have been in 1423. RotuU Parliamentomm, iv. 201. 
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the councillor’s office, and the habit of action in council formed 
in the nobility under Henry IV and Henry V, had provided the 
nation with a Council which could master the offices of state, 
reduce faction to manageable proportions, and conduct what was, 
in effect, if not in name, a regency of the peers and great officers. 


Minority 

of 

Henry VI 


This Council sat from 1422-1437. According to the views then 
held, it was ultimately the creation of the authority of the king 
exercised by the lords spiritual and temporal in virtue of his 
minority. Acting with this warrant, the lords initiated the new 
reign by ordering a parliament by the king’s letters patent de 
auisamento consilii,^ and appointing the duke of Gloucester to act 
in it vice Rege. There the infant king appointed Gloucester 
Protector and Defender of the Realm and Church, and Principal 
Councillor in the absence of John of Bedford, and, by “the request 
of the commons” and “the advice and assent of all the Lords”, 
seventeen persons were named pur Conseillers assistentz a la 
govemanz.^ Coimcil, once created, became not assistants to govern- 
ment but the government itself, and its own arbiter. At no time 
after 1422 does it seem to have been dismissed as a whole, and it 
had, therefore, a continuous existence, usually filling vacancies by 
cooption. The only case of the naming of a new coimcdlor in 
parhament, that of the bishop of Durham in 1426, was “by 
election by the Council in Parliament”, and in 1433 parhament 
acknowledged the principle that the Council should appoint its 
own members. In 1430 Council decided that no councillor should 
be added or removed without Council’s consent,^ and in 1433 
Bedford secured parHamentary recognition of the rule as a con- 
dition of taking office.'* It was a somewhat larger Council than that 
of Henry V, usually something over twenty. By the beginning of 
the minority it had won itself clear of commons’ criticism, become 
an accepted institution, and had sufficient jealousy for its charge 
of the king’s government to make rules for itself in the common 
interest and to insist upon a standard of attendance and conduct 
which was markedly higher than that of any continual Council 


1 RotuU Parliamentorum, iv. 169. * Ibid. iv. 175. 

* H. Nicolas, Proceedings and Ordinances oj the Privy Council, iv. 38, 

4 RotuU Parliamentorum, iv. 424, 
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Up to the death of Henry IV. The chances of Council holding 
together were, no doubt, greatly enhanced by the payment of 
salaries, which the councillors secured for themselves by their own 
ordinance in 1424 upon a graded scale according to rank from 
8000 marks for the duke of Gloucester to 40 marlu for the simple 
esquire. Every day of absence was to be paid for by a fine. But it 
is probable that the indirect opportunities for influence and 
patronage were even more attractive, for precisely at the point 
which the commons of recent reigns had considered the most 
valuable function of the continual Council — the conservation of the 
crown’s resources and the prevention of too lavish ahenations — 
Henry Vi’s Council had little conscience, and parhament soon 
ceased to be an effective critic. “The patent roUs are filled with 
grants to Lords Cromwell, Hungerford, Tiptoft and others”,* and 
the balance of power in the Council came, at least towards the end 
of the reign, to be watched eagerly by the many cHents who were 
ranked behind each of the lords^ and sought a point of vantage 
for preferring their petitions. In Council, as elsewhere, main- 
tenance came to be a danger to justice.^ Councillors promised to 
abstain from it, and denounced it in their articles, but with what 
success we cannot say. 

These abuses were inevitable in the England of Henry VI. It is Success 
more remarkable that for twenty years of such a reign the Council 
kept together as a governing body. In this the strength of the 
institution was seen to rise above that of individuals,'* and it was 

^ J. F. Baldwin, The King's Council, p. 179. 

^ So Margaret Paston, writing to her husband in 1448, concludes that “Daniel 
is out of the King’s good grace, and he shall down with all his men, and all that 
be their well-wilier s”. Paston Letters (ed. Gairdner), no. 56. 

3 An early and fairly unobjectionable instance of maintenance is a letter by 
the Black Prince to the justices of the Common Bench in which he asks them 
to be “as favourable and lenient [cedauntes) to the poor tenants of ancient 
demesne at Merton’* against the prior of Merton “as they are reasonably able 
to be”. Stonor Letters (Camden Society, cd. C. L. Kingsford), no. 4. From 
1440 we have the story of a piece of legal chicanery by Suffolk which, since it 
involved the connivance of the treasurer, and did not need to use violence, is 
an even better example of a councillor’s power to manipulate the law to main- 
tain his men. Paston Letters (ed. Gairdner), no. 27. The contrast between the 
two methods may be taken as a rough measure of the decline in political morality 
in the first men of the land between 1351 and 1440. 

In 1427 they claimed to be “one whole (united) council for the king as 
they ought to be”. H. Nicolas, Proceedings and Ordinances of the Privy Council, 
iii. 232. 
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not until the king became a rallying point for faction in the late 
'forties that Council began to lose its unity, though before that 
time it was preserved with a difficulty which shows the magnitude 
of its task, and survived several dangerous crises. An united loyalty 
was preserved against a threat of treason from the earl of March 
and his supporter John Mortimer in 1423, and again in 1425, when 
the quarrel between Warwick and Norfolk threatened to divide 
the nobihty, a number of notables, among whom were most of 
the councillors, put themselves upon oath to remain impartial and 
maintain the peace, and had their act recorded upon the roll of 
parhament,^ and this oath seems to have been first planned in 
Council.^ From the outset of the reign there had been growing 
a still more dangerous force of disunion, the jealousy between 
Gloucester and the Beauforts, fanned by Gloucester’s disappoint- 
ment with the terms of his Protectorship, and by the general dis- 
like for his personal adventure into foreign affairs.^ By the begin- 
Crisis of ning of 1426 Gloucester was accusing Bishop Beaufort of plotting 
^426 his own murder and the seizure of the king’s person, and it was 
not until 1427, after Bedford had spent fifteen months in England 
to secure the peace, that the quarrel was got under control. 
Throughout tliis long period of uncertainty, when the formation 
of parties behind the Beauforts or the duke would have meant 
civil war, the Council acted with a due sense of their responsibdity, 
and probably with as much firmness as the circumstances would 
allow. No faction emerged to support Gloucester’s Flemish 
ambitions. In April 1425 power was taken from parHament to 
invite the arbitration of the queens of France and England, of the 
duke of Bedford and of the Councils of France and England^ ; in 
January 1426 Council, by Bedford’s advice, urged Gloucester to 
meet Beaufort at Northampton and promised safe-conduct and 
mediation,® persuaded the bishop to keep his men in hand,^ and 

1 RotuU Parliamentorum, iv. 262. 

2 H. Nicolas, Proceedings and Ordinances of the Privy Council, iii. 177. 

3 He married Jacqueline of Hainault in March 1423. 

4 Rotuli Parliamentorum, iv. 277. 

5 H. Nicolas, Proceedings and Ordinances of the Privy Council, iii. 181; Stubbs 
Constitutional History, iii. 105. 

6 “At the stirring of my said lord of Bedford and my said lords of the consail 
he is agreed to send from him notable part of his meyne that he is now accom- 
panied with and to content him of such number as shallbe thought . . . reasonable 
for his estate**. H. Nicolas, Proceedings and Ordinances of the Privy CoM«cf 7 ,iii. 184. 
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in the Leicester parliament of February 1426, together with the 
lords, forced a settlement. Thenceforward they maintained a 
strict neutrahty as far as Gloucester would permit them to do so, 
constantly put before him the need of unity in the Council and 
the realm, and, while they insisted that Bishop Beaufort should 
offer legal proof of his innocence, constantly resisted Gloucester's 
claim that he was accountable to no subject for his actions while 
the king remained a minor, and that the powers of the crown, so 
long as Bedford remained in France, were vested in his hands by 
right of descent. The final settlement, coming after Beaufort’s 
resignation of the Chancery and followed by his voluntary exile 
upon pilgrimage — Gloucester withdrawing his charges, and 
swallowing his failure to make the Protectorship absolute — ^was 
a triumph for the Council backed by Bedford and the parUament. 
That it was made less galling for Gloucester by large loans of 
money on the security of the Council was probably inevitable. 
The Council’s survival of the prolonged test of its loyalty and 
firmness which these two perilous years imposed is more striking 
than any concessions made to the great contestants for power, and 
the successful proof of its quality may be said to have secured 
another twenty years of comparative peace for the realm. In 
1427 Bedford was able to say that “it was unto him one of 
the greatest gladnesses that ever fell to his heart to see the King in 
this tenderness of age to have so sad, so substantial, and so true a 
council”.* 

As a result of this victory the Council was able to repress a 
further attempt by Gloucester to convert the Protectorate into 
a regency in 1427. It was now asserting its capacity to govern 
without the cooperation either of the princes or of the leader 
of the Beauforts, and with a neutral lord, the earl of Warwick, 
as tutor to the king, and basing its authority, as always, upon 
the imdiminished authority of the crown,^ carried through his 
coronation in November 1429, when the lords of parliament 

^ H. Nicolas, Proceeditm and Ordinances of tite Privy Council iii. 235. 

^ In 1427 they had tola Gloucester that he had no more power in Parliament 
than he would have had “the King being in Parliament, at yeres of most dis- 
cretion and that Henry was “like with the grace of God to occupy his own 
royal power within few years”. Rotuli Parliamentorum, iv. 327. “Not in our 
names, but in our said sovereign lord’s name, whose authority wc have”. H. 
Nicolas, Proceedings and Ordinances of the Privy Council iii. 239. 
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declared the Protectorate at an end. Gloucester himself, helped no 
doubt by the unpopularity which Bishop Beaufort’s Cardinalate 
had brought upon him, seems to have extricated himself from his 
isolated position, and assured the parliament of 1432 that he had 
no intention of claiming more than an equal voice in Council and 
parHament,’ and that “the Lords Spiritual and Temporal were in 
unanimous and cordial agreement with each other”. 

Parties in that year seemed ready to subordinate themselves to 
Council’s leadership, and, with the return of Bedford and with 
the king’s approach to years of discretion, it might have been 
hoped that the dangerous years were passing, and that the Council 
had brought the nation precariously but without disaster to the 
safety of active kingly rule again. The year 1433 was, indeed, 
a turning-point in the history of the nation, for which the cause 
of of unity and order was not yet lost. Bedford returned to England, 
and a few months were enough to show how the mere presence 
of a great and wise, and, above all, a good prince, was enough to 
shame and frighten the violence and corruption of all classes into 
a show of amendment. While he had as yet taken no powers 
other than those his birth gave him, “the restful rule and govemail 
of this land” had “greatly grown and been mcreased by his pre- 
sence, by the noble mirror and ensample that he hath given to 
others”.^ In the parliament of 1433 the king and all the estates 
petitioned Bedford to regard his work in France as finished, and 
to devote himself to the saving of peace and law in England, and 
this he agreed to do “as far as it may goodly be with the weal of 
the King’s lands and lordships beyond the sea”, and “unto the 
time that it shall Uke my Lord to take the exercize of the govern- 
ance of this his Realm in his own person”. The principles upon 
which the duke intended to rule are expressed in the articles 
which he put before parliament^ “for the good of his Lord”, and 
they are governed by his sense of his own commanding qualities, 
not questioning that he would receive the loyal cooperation of 
all those “who will take upon them to be my Lords Councillors”, 
nor asking for the compulsion of law to confirm his leadership. 
The articles vest the government of the realm, as any statesman 

* RotuU Parliamentorum^ iv. 389. 

* Commons’ address in the parliament of 1433. Ibid. iv. 423, 

5 Ibid. iv. 424. 
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of the day would have been compelled to do, in Council, whether 
in the filling of the great oflfices and bishop’s sees and of vacancies 
in the Council, or in the calling of parMaments, and they ask no 
more for Bedford as chief of the Council than that he shall be 
informed of aU its intentions and give his “advice and opinion 
wherever I am in my lord’s service”. It can hardly be doubted that, 
had he Uved to the normal term of life, the prestige and wisdom 
that he brought to Council’s action would have carried govern- 
ment securely during his lifetime, and, perhaps, transferred it 
peacefully to York or to a wiser Gloucester at his death. More 
than this, his example in fife, “restfully governing himself and all 
his keeping, and obeying the King’s peace and his laws”,' might 
have turned the disordered forces of society into safer channels, and 
checked that disintegration of order wliich made the Wars of the 
Roses inevitable. 

The fine and rather pathetic address in which the commons 
pleaded for the services of Bedford for England reveals at once 
their mistrust of such assurances of the unanimity and disinterested- 
ness of the nobility as Gloucester had offered in 1432, their sense 
of lack of guidance, and their instinctive turning to the leadership 
of the single person who, as nearly as might be, stood for the 
accustomed preeminence of the crown.* It is, indeed, certain that 
the diversion of Bedford a second time to France by the worsening 
of Burgundian relations, and his death at Rouen in 1435, sealed 
the fate of the Lancastrian dynasty and of the political order of the 
Middle Ages in so far as it still survived. Gloucester was now heir 
presumptive, the Beauforts had to face the possibility of a suc- 
cession which would mean their irreparable ruin, and York was 
brought within two degrees of the throne. The rise of French 
nationalism, marked in 1436 by the fall of Paris, committed the 
government to a losing war with France which swallowed the 
revenues of the kingdom and the reputation of almost every noble 
whose rank might have qualified him as Bedford’s successor. In so 
far as any heutenant of France came out of the test undiscredited, 
it was York, whose prestige was beyond all others that which it 
least profited the crown of Lancaster to enhance. 

' RotuU Parlimentorum, iv. 424. 

* “The greatest surety that could be thought to the welfare of the King’s 
noble person . . . and of this land”. Ibid. iv. 423. 
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The record of Council had been good up to this time — at least 
its standard of political moraUty was higher than that of the 
generality. But for some years there had been signs that this 
higher standard had needed an effort to maintain it. As early as 
1426' the articles of the Council bind its members not to harbour 
wrongdoers or maintain parties to suits by intimidating th ei r 
adversaries or the justices or officers concerned. The articles of 
1430 make the prohibition more explicit and add maintenance by 
giving of livery and the intimidation of justices by letter.^ It is 
true that this was by way of “example of restful rule and good 
govemail to all subjects”, but it can hardly have been without 
reference to the growth of the Beaufort and Gloucester con- 
nections and to the sense of instabiUty which prompted the recall 
of Bedford to England. 

Moreover, the king was ceasing to be a neghgible factor. He 
had been crowned in 1429, and in 1434 the Council was already 
finding it necessary to warn him against being influenced “by 
stirrings or motions made to him apart in things of great weight 
and substance” and especially any directed against their joint 
authority.^ By 1438 Henry was granting pardons on his own 
initiative “to his own great disavail” and in despite of Council’s 
authority ,4 and had given away the constableship of Chirk Castle 
without its advice .5 In 143 7, being then about fifteen years old, he 
began himself to sit in Council, and in 1440 Gloucester was attri- 
buting his eclipse to Beaufort’s hold upon his confidence. The 
disorderly state of the country was forcing itself upon the Council 
in these years, as far as their records go, for the first time, if the 
Lollard rising of 1431 be treated as exceptional. In 1437 a com- 
mission to repress riots and felonies was openly defied by Lord 
Grey and Lord Fanhope at Silsoe in Bedfordshire, who prevented 
their business with armed bands and threatened to hold the king’s 
sessions themselves. Council apparently swallowed the insult and 
did not summon the offenders.® At the end of the same year a 
general proclamation against riot and breaches of the peace was 

* H. Nicolas, Proceedings and Ordinances of the Privy Council, iii. 217. 

* Ibid, iv. 59: “Maintenance as by word, by deed, or by message, or by 

writing to judge, jury, or party, or by gift of his clothing or livery or taking 
into his service the party". 3 Ibid. iv. 288. 

4 Ibid. v. 88, 5 Ibid, v. 90. ^ Ibid. v. 35, 57. 
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necessary. Henry's approach to his majority may, perhaps, have 
played scjme part in the gradual reestablishment of Cardinal 
Beaufort’s influence, which was marked by the growth of a peace Rise of 
party in 1439, and introduced into the Council its first serious 
cleavage upon a fundamental matter of pohcy. Against Glouces- 
ter’s opposition an embassy left England in May 1439 with orders 
to make large concessions in the cause of peace, even, as the later 
phases of the negotiations revealed, to the point of relinquishing 
Henry’s title to France. Of the terms of this commission Gloucester 
later professed ignorance, not only on his own behalf but on that 
of the Coimcil. Against the release of Orleans, which was carried 
through by the peace party in 1440, he appealed from Council in 
a protest to the king that “I never was, am, nor never shall be 
consenting, counselling, nor agreeing”.’ His protest was followed 
by a letter of general indictment of Cardinal Beaufort and the 
archbishop of York, Kemp, whom he charged with gaining an 
illicit ascendancy over the king and shutting out himself and the 
duke of York from their proper share of Council. Whether the 
embassy and the release was the work of a mmority of councillors 
or of Beaufort’s influence with the king, it marks the end of that 
’’unity of council” for which Bedford had pleaded, and which had 
been maintained, however precariously, for seventeen years, and Council 
from about that time the character of Council changes. Clearly 
Gloucester, once he had reahzed that his antagonism to the treaty ^ 
had committed him to permanent opposition, and that his follow- 
ing in the Coimcil was in sufficient to make his word of any weight, 
began to absent himself. From attending assiduously, as he did in 
the days of his power, he becomes a rare visitor, showing himself 
only sufficiently to avoid the appearance of a complete abdication. 
Cardinal Beaufort’s influence is said to have predominated from 
this time until his death in 1447, but as far as Council attendance 
goes the party of peace for which he stood was represented more 
often by his supporters, the archbishop of York and the earl of 
Suffolk. In the early ’forties the most frequent attendants are the 
chancellor, the cardinal of York, and Suffolk, who may be taken 
as the working body of the peace faction, Adam Moleyns of the 
same party, the earl of Huntingdon, who Gloucester said had been 

’ H. Nicolas, Proceedings and Ordinances of the Privy Council, v. bcxxiv.; 

Rymcr, Foedera, x. 764. 
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offended at Beaufort’s supremacy, and, less regularly, the carls of 
Stafford and Northumberland. The attendance pf the 4:ardinal of 
York and the earl of Suffolk throughout 1442 and 1443 is almost 
unbroken, and this must have been the time when the latter was 
building up his hold upon the king. Thus, with the less regular 
appearances of the cardinal of England, his party had a steady 
supremacy. 

Supremacy It may be said, therefore, that, after 1440, the government was 

*’/ in the hands of that one of two bitterly antagonistic parties which 
had secured the ear of the king. To this extent Gloucester’s 
accusations were justified, and the situation was made even more 
dangerous as Suffolk’s power began to rise above that of the two 
cardinals. In 1444, apparently with real reluctance, Suffolk imder- 
took the great embassy which ended with the cession of Maine 
and Anjou and the Angevin marriage. The result of this revolution 
in foreign and domestic politics was to establish Suffolk in 
imquestioned control by his influence with the king and queen, 
and to commit the court and the court party to bringing the 
French treaty to a conclusion which would satisfy national pride, 
silence Gloucester, and prevent the war party from making 
capital out of the awkward fact that Suffolk was admittedly close 
fiiends with the king of France and the duke of Orleans. In 1447 
the former was left in a still more dangerous eminence by the 
death of Cardinal Beaufort, and of Humphrey of Gloucester. 

We have very few council records for the period of Suffolk’s 
unchallenged supremacy, and it has been considered' that this in 
itself is a proof that its power was failing, and that the favourite 
withdrew all but the least important business from its control. The 
attendance fell away, leaving such business as was done in the 
hands of the archbishop of York, Moleyns, and the other officers; 
Suffolk himself ignored the Council and acted as sole counsellor 
with the king and queen. Such, setting aside the childish accusa- 
tions of the commons — tliat he “had sold the realm of England to 
the King’s advenaries of France” and was fortifying the castle 
of Wallingford to receive a French invasion* — ^was die main 
gravamen against him in 1450. He had monopoUzed the con- 
fidence of the king, and used it to carry through an extremely 

* J. F. Baldwin, The King's Council, pp. 191 et seq. 

* Rotuli Parliamentomm, v. 176 et seq. 
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hazardous foreign policy which was ending in a resounding 
disastert If the accepted opinion of conciliar history between 1445 
and 1450 be the right one, Suffolk is deeply responsible for the 
collapse of the Lancastrian regime, for it depended upon the unity 
of the Council, and to a less degree on the support of parliament, 
and here again the holding of parliament in his own countryside 
at Bury to put Gloucester at his mercy is a breach with the more 
decent conventions of the past thirty years. The ruthlcssness of the 
commons’ attack in 1450 may have been in some measure a 
revenge for his intimidation of the parliament of 1447. 

The impeachment of Suffolk in March 1450 may be taken as a Fall oj 
necessary political move if the crown were to be saved, though it Suffolk 
included grotesque charges, and was prompted to a large degree 
by the mistaken hope that the French possessions might yet be 
saved. Had the sentence of temporary exile not been followed by 
his murder it would have been accepted as a wise and not imduly 
severe measure to remove a too powerful counsellor. But the 
events which followed the minister’s fall showed that Henry and 
his remaining councillors could not govern England. Somerset 
was in France, York in Ireland, Suffolk and Moleyns dead, 
the latter murdered in January in a riot in the camp at Ports- 
mouth, and in the interval before the need of reconstituting 
the Council was reahsed the great revolt of Cade broke out in 
May 1450. Its poUtical programme was not without wisdom, since York and 
it attacked the exclusion of the great lords from the Council and Somerset 
demanded the return of the duke of York, but it did his cause no 
good, for it confirmed the court in its belief that he intended 
treason. Henry, moreover, had been persuaded that the murderers 
of Moleyns were acting in York’s interest. Accordingly, though 
the leaders of the two parties — Somerset the heir to the connection 
of the cardinal and Suffolk and to their favour with the court, and 
York the exponent of a restored conciliar regime — returned to 
England, they came laden with the hatreds and suspicions bred of 
recent happenings. Both York and Henry saw the essential need 
to be “sad and substantial Council’’,* but York was at first denied 
landing by the king’s officers, and had to force his way into the 
king’s presence, and, angered at this reception, coupled his demand 
for- a Council and a parliament with one for justice upon those 
* Poston Letters (ed. Gairdner), xcvii. 
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reputed to be traitors, and the parliament of January 1451 — 
strongly Yorkist in favour — accordingly petitioned for So*merset’s 
removal from court. From parliament, also, came the first fatal 
reference to the question of the succession. A number of the 
commons petitioned for the recognition of York as heir to the 
throne in the event, which now seemed likely, of Henry dying 
without issue. 

The circumstances of this petition show that the Lancastrian 
crown — as distinct from the persons and factions who claimed to 
be its principal supporters — ^still had a substantial party behind it. 
As the lords of parliament had refused to try Suffolk for treason, 
so now they rejected York’s claim to recognition as hdr, and on 
this cleavage between lords and commons the long session of 
parhament was dismissed. It is clear that the majority of the 
magnates were still independent of party, and that Henry’s influ- 
ence was not exhausted.* The year 1451 ended in a dead-lock, 
Somerset retaining his place at court, and York remaining in the 
country, and for the time being holding his hand. It may be 
guessed that at this stage a decisive victory by either party would 
have produced a sufficiently compHant parhament and a general 
response from the nobUity, but the long tension between York 
and Somerset, which lasted throughout the rest of the year 1451 
and was made the more dangerous by the fall of Bordeaux and 
Bayonne in the summer, discredited the cause of compromise, 
York's and in February 1452 York made his first act of avowed war, 
first rising raised the West Country and with the earl of Devon and Lord 
Cobham marched on London. Again the magnates remained 
neutral, the rebels were obhged to accept a formal promise of 
redress by way of common law— they did not think it worth while 
to pursue it— Somerset remained, and York disbanded his forces. 
This was the position when, in September 1453, the king first 
showed signs of derangement, and by the time of the October 
parliament he was clearly incapable of rule. The situation had been 
made more difficult by the birth of Prince Edward, but, faced 
with a choice between a regency of the queen or the duke of York, 
the nobles began to rally to the latter, and he was able to come to 

> Even as late as February 1458 there was a neutral party of bishops — one of 
their rare acts of self-assertion in this age— and nobles, who persuaded the 
parties to a brief peace. English Chronicle (Camden Society), p. 77, 
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the parliament of February 1454 supported by the earls of War- 
wick, Richmond, and Pembroke.* It was a parliament in arms, 
even Cardinal Kemp armed his retainers for his protection, the 
duke of Buckingham had badges for two thousand men preparing, 
and the duke of Somerset “had spies in every lord’s house, some Protec- 
as friars, some as shipmen taken on the sea, and some in other 
wise’’,* but it produced a tolerable settlement. Many of the 
Council favoured York,* the lords chose him as Protector, offices 
and benefices were shared fairly evenly between the two parties, 
Somerset was put in ward but no motion was made to try him. 


At tliis point when the country became committed to a civil 
war which could only end in the extinction of one or other of 
the two parties, it may be well to take stock of those three Lan- 
castrian reigns which have been given the credit of being an 
experiment in constitutional rule, and to see how far their own 
utterances or the estimate of contemporaries estabhsh their claim 
to a distinctive pohtical theory. How far was the constitutional 
position of the crown altered by them, and a new and more liberal 
view of the constitution evolved? Difference of practice there 
certainly was, for the continual Council is a new feature in the Theory of 
constitution, but it arose less from a new theory than from the'^*® 
necessity created by Henry IV’s iUness, Henry V’s absences abroad, 
and Henry Vi’s long minority and subsequent ineffectiveness. It is 
true that the Lancastrian Justice Sir John Fortescue thought of 
England as dominium politicum et regale as opposed to the autocratic 
dominium regale of France, but he wrote his “Governance of Eng- 
land’’ at the height of Edward IV’s power — in 1473 — and he did 
not claim that his “mixed poHty’’ was a Lancastrian iimovation. 

Indeed he thought it was the original form of the Enghsh state, 
the work of Brutus, its first known king.+ Nor did any parHa- 
mentary right of Lancaster figure largely in controversy in the 
revolutions which founded the dynasty and brought it to its end. 

In so far as the house of Lancaster was committed to a constitu- 
tional theory of the crown, it might be expected to be embodied 

> Poston Letters (ed. Gairdner), no. 195. * Loc. cit. 

3 Stubbs, Constitutional History, iii. 171. 

4 The Government of England (ed. C. Plummer), p. 112. 
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in th« indictmoit of Ridiard II’s reign presaited by the parliament 
which deposed him. This indictment* consisted of thir^-three 
articles — objectus contra Regent — ^and seems to have aimed at stating 
every grievance against the late king from Iris claim to pronounce 
law by his own mouth down to taking the crown jewels out of 
England. But it is devoid of logical plan, hardly rises to general- 
ities, and presents no doctrine of constitutional monarchy which 
Richard might be supposed to have violated and from which he 
As ex- was to be deposed. The objections are, indeed, typical of that iU- 
ptesseJ in directed age, in which the catholic-feudal treatises of the scholastics 
favour, and no fresh review of monarchy has yet been 
Richard II made, and they reflect the confused, though stiU highly practical, 
mentahty of their maken. To this extent they are of value as 
showing the minds of those peers, knights, burgesses, and justices 
who had been driven through the reign of Richard, hectored by 
both parties in turn, tiU one order of the realm after another 
confessed that “they feared for their Hves to speak honestly”. If 
we look for theory in them, they show conservatism of the familiar 
safeguards, rather than any hope for a new regime. The centre of 
the case for Richard’s unfitness is the time-worn doctrine of the 
king’s trust for the law and of its sacrosanctity. Sitting in Council 
to hear the pleas of subjects and instructed by his justices as to die 
law appropriate to each, he had used to answer “austerely and 
with anger” that “the law was in the king’s mouth, and often in 
his breast” — “that he could make and change the laws of his 
kingdom” — and thus many subjects were deterred from seeking 
their legal remedy. He had so brow-beat his justices in Council 
tha t, they did not dare speak the truth, and, specifically in the 
Shrewsbury parliament, had forced them to rule according to his 
own view of the case against Gloucester and Arundel. He had said 
that the lives and goods of his subjects were at his mercy — thus 
intending to “enervate” the primary civil rights — ^had had men 
appealed for Use majesti in the mihtary court of the marshal and 
constable and forced to defend themselves by the duel, and had 
banished Bolingbroke and archbishop Arundel without trial. He 
had stayed process in the courts Christian by letters under his signet 
when the chancellor had refused to issue them under the Great 
Seal. AH this is unquestionably sound defence of the proper 
> RotuU Parliamentorum, iii. 417. 
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Standing of the king in relation to common law right, and had 
been written constitutional law since the Great Charter. It is the 
weightiest part of the indictment. With this traditional matter go 
certain complaints which reflect the special status which had come 
to attach to statute law, and this is the most modem element in 
the articles. Whereas statutes are binding till revoked by statute, 
Richard induced the commons to petition him to “be as free as 
any of his progenitors”, and on this excuse did many things which 
were against statutes, ignoring those which prescribed the election 
of sheriffs and their vacation of office after a year. He had procured 
the Shrewsbury parliament to commit its authority to certain of its 
members for the hearing of unanswered petitions only, and upon 
this pretence had proceeded to certain matters touching the whole 
parliament. At any time within the past two hmidred years similar 
offences would have called forth, and in many instances had called 
forth, similar complaints, and the whole of this defence of the law 
falls within the accepted limits of medieval kingship without new 
remedy, and, except for the prominence given to statute — itself 
not new — to any extended views of a constitutional crown. 

The same medievalism of outlook is betrayed in the handling 
of Richard’s great poHtical offences by which the Appellants and 
Bolingbroke and Norfolk liad suffered. Even the cancelling of the 
commission or Council of 1386, which involved the setting aside 
of parliament’s favourite constitutional expedient of a continual 
Council, was condemned not on constitutional grounds, but on 
that of majust proceedings against its individual members and of 
royal coercion of the justices. Apart from those legal irregularities 
wHch we have already mentioned, the king’s dealings with Glou- 
cester, Bolingbroke, and the archbishop were handled not so 
as to bring out any proof of violation of constitutional practice, 
but to fasten upon him those sins of cruelty, dupHcity, and, above 
all, of perjury, which canonically unfitted a man from legitimate 
bearing of the crown. In article after article the climax is reached 
with et idea estperjurus, and the conclusion sums up for deposition 
upon grounds of moral guilt attentis perjuribus multiplicibus ac 
crudelitate aliisque quampluribus criminihus dicti Ricardi. The sum of 
all this should make us slow to beUeve that those who made the 
revolution of 1399 had any wide constitutional scheme to put 
forward, still less one that was new. What was out of the 
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accustomed order in the past reign had been upon the side of 
Richard, who from time to time used words which might have 
come from a Renaissance prince. ParUament asserted the ac- 
customed rule and nothing more. Yet such was the change in the 
times that things were said and done in 1399 that did not suggest 
themselves in 1327. There was a fuller recognition of parliament 
and statute, and a complaint against the packing of the commons, 
and the vacating of the throne involved an act which had not been 
attempted in 1327, judgment upon the king by parliament in the 
person of a commission of its members, and a formal act of 
deposition. Richard’s own confession of insufficiency for his office 
was indeed taken into account, but it was not Hke that of Edward II 
an abdication, and the commission deposed him “by definitive 
sentence”, and only after this had been pronounced did the 
members of the estates, interrogated one by one, appoint proctors 
to renounce their homage. The diffidation had followed upon the 
king’s renunciation in 1327, and had itself been the effective act 
which broke the reign. 

If the deposition had been carried through without the for- 
mularization of a constitutional creed, the Lancastrian accession 
was made with none also. Henry advanced to the throne in parlia- 
ment and made his claim by virtue of the right blood of Henry III, 
and as such was accepted, the right of Clarence’s heir being neither 
put forward nor denied, and parliament making no other motion 
than that of the customary acceptance and swearing of allegiance. 
On his death-bed Henry IV is said to have repented this act of 
assumption, “only God knows by what right I took the crown”. 

It is true that in 1404 * the estates made an “afiirmation” of their 
loyalty to Henry’s reign and reaffirmed their oaths to him and to 
the succession of the prince, and that this was accepted as a statute, 
but their intention was clearly to put their own allegiance beyond 
doubt and to declare the order of the succession rather than to 
assert the parHamentary basis of Henry’s crown. It is also true that 
in Henry IV’s first parliament the archbishop announced that 
the king intended to be “counselled and governed by the honour- 
able, wise, and discreet persons of his Realm”,* but this is a volun- 
tary statement of policy, though one which, as we have seen, 
Henry and his successors conformed to in the main. There is no 
* Rotuli Parliamentorum, iii. 523. * Ibid. iii. 415. 
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act or occasion which can be pointed to as expHcitly giving to the 
Lancastriam dynasty a statutory right or as binding them to any 
specific form of government. In 1460 the defence of the Lancastrian 
crown was, of course, a forlorn hope, no doubt half-heartedly 
luidcrtaken. The appeal to Henry himself to “search the chronicles” ‘ 
for a justification of his own case shows that the lords had little 
hope that much could be got from the rolls of parliament, and the 
justices, in claiming that the matter of the crovm was above all 
cognisance but that of the “Princes of the King’s blood”, in- 
directly admitted the same.^ There was some tendency upon the 
part of the lords to assert that a statutory right had been built up 
in the course of the Lancastrian reigns by “the great and notable 
Acts of Parliaments ... of much more authority than any 
chronicle”,^ but this was not pressed against York’s retort that such 
statutes were neither many nor great but no more than the one 
statute of 1404 regularising the succession as between Henry IV’s 
sons, and that this would not have been needed had his descent 
been good. The statute could, indeed, hardly bear the interpre- 
tation which it was sought to put upon it, and against the patently 
superior Uneage of the dukes of York the descendants of John of 
Gaunt, once they were challenged, had nothing better to urge than 
that their rivals had borne the arms of Edmund of Langley and 
not of Lionel of Clarence. In 1460 the throne was saved to Henry 
for his hfe, not by any constitutional principles admitted, or even 
asserted, but by the newness of the oaths sworn to him by the 
nobles at Coventry, and perhaps by some lingering conscience 
that the oaths of homage ought not to be broken without diffida- 
tion, and diffidation not made with more cause of offence than 
the unfortunate Henry VI had it in his power to give. Thus neither 
in 1399 nor in 1459 when the Lancastrians had most need to render 
their cause attractive, nor in 1460 when Edmund of York was 
assuming the throne by hereditary right almost unopposed, did 
either party — if we except a faint-hearted offer to plead a statutory 
right for Lancaster — formulate a distinctive poHtical theory of its 
crown.3 The Yorkists came nearest to doing so when, the way for 

^ Rotuli Parliamentomm, v. 376. * Loc, cit. 

3 A Lancastrian tract of Edward IV’s reign put forward the Salic Law as a 
bar to his claim through Clarence.}. Fortescuc, Governance of England (ed. G 
Plummer), p. 354. 
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Richard Ill’s accession having been cleared by the denunciation of 
Edward IV’s marriage as invaUd, Richard’s claim wasj, rehearsed 
in parhament* His tide, it was dien said, was perfect by the laws 
of God, of Nature, and of the realm; but in view of the ignorance 
of the people, and because of their willingness to put “faith and 
certainty” in what was rehearsed by the three estates in parhament, 
it was now declared by statute. It may be suspected that Henry 
IV’s statute of 1404 on the succession was mainly of this declaratory 
nature. 

Edward IV, therefore, took the throne with no new theory of 
kingly right, but with the same right as that of Henry, though by 
a better lineage. Nor did he announce any new theory of kingship. 
The tradition of his house, in so far as his father had had an oppor- 
tunity to display it, had been the normal, constitutional govern- 
ment of the day, a council of notables, a right course of common 
law, the king to hve of his own. It was the poHcy of Suffolk’s 
opponents continued against the personal rule of the queen. That 
Edward IV did not follow it, and, indeed, allowed both parha- 
ment and Council to take a far less prominent part than they had 
done in the early years of Henry VI, is due less to any settled theory 
of government than to the general failure of confidence in these 
institutions which had overcome the nation. The change is, how- 
ever, a marked one, and becomes even more so as the reign goes 
on. The form of the Council changes entirely, reverting back to 
those large bodies of officials whose joint responsibility was very 
shghtly emphasized, and whose members the king took counsel 
with or neglected according to his conscience and to the business 
in hand. No continual Council was appointed in 1461, nor at any 
subsequent date. The Yorkist lords were careless in attendance — 
Warwick especially — and even the king made no rule of presiding, 
and the mass of the council were of the secondary rank of the 
court, knights of the Household, justices, serjeants, and attorneys 
predominating, the legal members being so numerous that it has 
been questioned whether the term King’s Counsel had not already 
acquired its modem, restrictive, legal meaning. In spite of this 
influx of lawyers. Council was far less active injustice than it had 
been in the past, and in the first seven years of the reign its judicial 
fimetion was almost in abeyance, with the result that it largely lost 
> Stubbs, Constitutional History, iii. 235. 
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its preSmirMice as the principal authority for redress of grievance* 
Not only did the chancellor s jurisdiction thrive rapidly upon this 
change of practice in petition, but petitions to the king in person 
became common, and Edward, whose intention of strong govern- 
ment was apparently genuine, took the initiative in many cases 
when the peace was broken, and summoned the culprits to appear 
before himself or the Council. The drift of events, accentuated 
after the aHenation of the Nevills by the great reduction in the 
number of the peers who were willing to serve in Council, was 
thus in the direction of personal government in the hteral sense 
of the term. More frequently than any of his predecessors, it was 
Edward himself who was responsible for acts of government, and 
the eclipse of the Council is reflected in the fact that warrants 
commanding action per consilium fell in his reign to something 
Hke a twentieth of their accustomed proportion to the whole. 

The decline of parliament was hardly less marked. Not only 
were there many years in which no parliament met, but Edward, 
having tested and approved the temper of any one assembly, 
tended to retain it in being by prorogation over a series of years. 
Thus, the parliament of April 1463 sat until 1465, and that of 1472, 
the first after Edward's restoration, was not dismissed until the 
spring of 1475. Between January 1478 and January 1483 no 
parhament was summoned. In this it does not seem that the king 
was going counter to any strong popular demand, for parliaments 
did little when summoned, and the stream of commons' petition 
had run almost dry. The truth is that this tendency seems, as has 
already been said, to be less a special feature of Yorkist rule than 
the accentuation of a decline of parliament which had already set 
in in the later years of Henry VI. From about 1450 the initiative 
of the commons had become less frequent, fewer commons^ 
petitions were presented, they dealt with less important matters, 
and the crown was far less ready to accept them.* Indeed, in the 
first four years of Edward IV's reign there is even a slight revival 
of commons' activity and of the king's complaisance towards it. 
But from 1465 to 1483 only twenty-six such bills were approved 
b four parhaments, and of these the majority were of Httle general 
importance and dealt with the redress of local grievances or gave 
remedy to groups or mdividuals at the mstance of the commons. 

* H. L. Gray, Commons' Influence on Early Legislation, pp. 98 and 118 e/ seq. 
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In the last parliament of Edward’s reign only four**fcommons’ 
petitions became statutes, and they dealt with mino]; matters of 
sumptuary law and trading practice. 

The crown did not cease to use parhament. Rather, it drew the 
lesson of recent years as to its value as an obedient servant of any 
power which happened to be predominant, called it when con- 
venient, and, keeping it in being over two and three years together, 
used the publicity and special authority of statute to give effect to 
its own enactments. The official bill, prompted by the crown, 
introduced in the lords, but passing through the form of commons* 
assent, which was a not infrequent device of the last decade of 
Henry Vi’s reign, became common in that of Edward IV, and in 
Richard Hi’s one parliament took in importance the first place in 
legislation. Richard Ill’s estimate of the value of parhamentary 
enactment may perhaps be taken to be that of the Yorkist crown 
at large: its value for the monarch is declaratory as giving “faith 
and certainty” to the matter enacted. 

The same willingness to accord to parliament a part in the task 
of government, together with much initiative in which the role 
of parhament is not considered, characterizes the haphazard but 
not unsuccessful conduct of Edward IV’s finance. In part Edward 
rehed upon the normal course of parhamentary grant— he took 
no tax imtil 1463, but received a Tenth and Fifteenth in that year, 
tonnage and poundage for hfe in 1465, two Tenths and Fifteenths 
in 1468 on the promise of an expedition to France, and single 
Tenths and Fifteenths in 1473, 1474, 1475, and 1483 — but by 1473 
he was coercing individual subjects in numbers into “voluntary” 
gifts of money — benevolences — and this device, together with 
sharp fines imposed for breaches of the peace, either in his own 
reign or in that of Henry, together with the use of the crown’s 
shipping upon private trading ventures of the king, made him to 
some degree self-supporting, and enabled him to go for periods of 
some years without the help of subsidy. There was Httle tendency 
to systematize these occasional, though large, sources of revenue 
into a prerogative taxation like that of France, nor, perhaps, was 
the revenue vastly increased in Edward’s reign, but the finaheial 
policy of the reign is another proof of the comparative independence 
of the crown and of a new power to ignore the criticism of parlia- 
ment and the country. It is the lack of apparent system in Edward 
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IV’s rule — Richard Ill’s was too brief to have revealed its real 
trend, but iu began with a denunciation of Edward’s despotism — 
which makes it difficult to speak of a new monarchy, or to regard 
its effects as lasting. Edward acts with greater spontaneity and far 
more effect than Henry, but it is the self-assertion of a powerful 
individual who governs empirically and does not care to build up 
institutions for the future. The usurpation ofRichard is itself a proof 
of this, for it was made in the hice of what was at best indifference 
on the part of the people, and a strong Coimcil might well have 
made it impossible. It was the dwindling of all those forces which 
habitually surrounded the throne which, as in the earlier tragedy 
of Margaret and Henry, left the royal family alone to work out 
their own fate undefended and unimpeded. 

Thus time, as it discredited one remedy after another, bringing Con- 
with it no new inspiration, confirmed the nation in its belief that d««o« 
salvation must come from the crown, and bred even a sort of 
indifference. At the end of the fifteenth centxury the demand was 
stiU for “plentiful governance’’, a king who “gave good lordship’’, 
and a strong Council. But the old means to these ends were almost 
discredited. It is not a mere seeking to introduce a pattern into 
history which sees in these last reigns of the fifteenth century the 
end of the Middle Ages, for the institutions which the medieval 
community had built and in which it had flourished had reached 
what was probably their fullest expression at a time when the 
society they had grown up to serve was losing its old behefs and 
its original integrity. If there is a single predominant theme in the 
institutions of the first thousand years of EngUsh history it is the 
supremacy of law and the function of the community to declare, 
and, if necessary, change it. Given a community of lawful men, 
these fimdamentals were secured century after century, according 
to the method of each generation, by popular assembly, or by 
councils really or fictitiously representative of that part of the 
nation which was poHtically recognized. Whether, as in the full 
age of feudalism, through the commune consilium, or, as later, 
by continual council and parUament, this idea did not fail, nor 
was its realisation entirely frustrated, until the mass of individuals 
began to lose their vision of the community and to grasp at im- 
mediate material interest, until wealth and private power ceased 
to stand in any organized relation to the state. When this had 



494 


1377-1485 

come to pass medieval constitutionalism, in county and parlia- 
ment could no longer be maintained. Parliaments became rarer 
than in the past, and more perfunctory when they met. Fortescue, 
the only articulate theorist ofpoUticsin this age, no longer believed 
in the continual Council of the nobles, but looked forward to some 
such strong, royalist Council as the Tudors made. The problem of 
order had, indeed, outrun the resources of the medieval state, and 
the resources of government in 1485 were as yet medieval. How- 
ever much our knowledge of the uses to which it was to be put in 
later days may blind us to the fact, the constitution was still feudal. 
Even after two hundred years of parliament, the view — ^no longer 
true to facts, but still determining action — ^was held that the ultimate 
governing right lay between the king and some body of magnates 
standing in the place and inheriting the virtue of the commune 
consilium regni. In the final recourse the constituent core of parha- 
ment even in the fifteenth century was the king sitting in the 
Great Council of the peers. It was to them that the royal power 
lapsed in minority, and, though the commons had secured a more 
or less firm acceptance of the necessity of their assent to statute, 
their habits, traditions, and outlook were still those of petitioners. 
They had no real defence against the packing of their house, they 
did not react against dictation with any confidence, and they 
reflected slavishly the pohtical colour of the moment. According 
as opportunity presented itself, they were either petitioners or 
critics, never equal and confident participators m the task of 
government with the king and the lords; they never mastered its 
difilculties or associated themselves with the crown in its responsi- 
bilities. Therefore they wanted the executive power to be strong 
and successful, and at the same time cheap to the point of carrying 
on war in France and maintaining peace in England upon those 
revenues which were derived from the royal demesne and barely 
sufiiced for the upkeep of the king’s household. Fortescue is the 
first writer to recognize clearly that, beyond the ordinary revenue 
for his person, he needed an extraordinary revenue of state. Not 
tmtil the restricted medieval view of kingship was enlarged, and 
the behef in the limitation of the subjects’ obligation— derived 
firom the fixed custom of the feudal tenant — ^was relaxed in a 
sense of common interest and identity of purpose with the crown, 
could parliament be more than a place of redress of grievance. No 



PARLIAMENT, COUNCIL, AND THE NEW FEUDALISM 495 

medieval king or parliament could rise to the fuU implication of 
an impersonal crown responding to and putting into action the 
will of parliament, nor, for its part, could parliament accept 
frankly the directing power of the crown, as it was to do more 
fuUy in Tudor times. It was an age when that system of checks 
and balances, which was to be read into the EngHsh constitution 
of the eighteenth century, was still a reahty. Such a system was, 
indeed, the natural expression of the feudal relation, but in the 
lawless, faithless, and over-wealthy society of the later Middle 
Ages it made steadily for the paralysis of all government. In that 
contraction of the force of all legitimate institutions, and in the 
freeing of lawless power from its ancient legal restraints, the long 
history of feudal England was drawing to its close. 
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The following list of books, though not exhaustive, will be found use- 
ful in following up the various topics dealt with in this volume. 

In spite of the amount of research which has been carried out since 
the last edition of Bishop Stubbs’s Constitutional History of England, 
it still remains incomparably the best study of English medieval history, 
and there is little probability of its being replaced. In one field only has a 
wholesale addition been made to the corpus of constitutional history, 
the investigation by Professor T. F. Tout of all that side of government 
which was carried on through the domestic offices which is contained in 
his Chapters in Administrative History, With these two general works it 
is, however, necessary to read such studies of constitutional law and 
economic history as may be found in F. Pollock and F. W. Maitland’s 
History of English Law before Edward /, Professoi W. S. Holds worth’s 
History of English Law^ and E. Lipson’s An Introduction to the Economic 
History of England, Other general works of constitutional history which 
may be read with profit are R. Gneist’s Englische Verfassungsgeschichte 
(translated by P. A. Ashworth), F. W. Maitland’s Constitutional 
History of England, and that of Professor G. B, Adams. C. Petit-DutaiUis’ 
Studies Supplementary to Stubhs*s Constitutional History discusses a 
number of the more debatable passages in Bishop Stubbs’s work in 
the light of more recent knowledge. 

(i) The nature of Teutonic society in general may best be studied in 
the works of the German scholars of the last century. Of these the most 
comprehensive is G. Waitz’s Deutsche Verfassungsgeschichte, while the 
structure of the kindred may be studied in K. von Amira’s Erbenfolge 
und Verwandschaftsgliederung nach den altniederdeutschen Rechten and 
H. Brunner’s Sippe und Wergeld, The particular form of such institutions 
among the Anglo-Saxons is best shown in H. M. Chadwick’s Studies in 
Anglo-Saxon Institutions, K. Maurer’s Angelsdchsische Rechtsverhdltnisse, 
Essays in Anglo-Saxon Law (Boston, 1876), and F. Seebohm’s Tribal 
Custom in Anglo-Saxon Law, 

The economic structure of Saxon England may best be studied in 
K. Rhamm’s Die Grosshufen der Nordgermanen, P. Hatschek’s Angel- 
sdchsische Verfassungsgeschichte, Professor P. Vinogradoff’s The Growth 
of the Manor, F. W. Maitland’s The Domesday Book and Beyond, F. 
Seebohm’s The English Village Community, and Customary Acres and 
their Historical Signficance. 

A work of a special general scope, but still bearing upon constitutional 
history, is H. M. Chadwick's Origins of the English Nation, 
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(ii) The following works bear upon one or other aspect of constitu- 
tional or social history in the later centuries of the Saxon era. J. C. H. R. 
Steenstrup’s Normannerne, Professor P. Vinogradoff's English Society in 
the Eleventh Century, L. M. Larson’s The Kings Household before the 
Norman Conquest, H. M. Cam’s Local Government in Francia and England, 
W. A. Morris’s The Frankpledge System, P. Guilhiermoz’s Essai sur 
Vorigine de la noblesse en France au moyen age. J. M. Kemble’s The 
Saxons in England is still of value. The notes of the Rev. C. Plummer to 
his Historia Ecclesiastica of Bede and to the Two Saxon Chronicles 
Parallel, which he edited together with J. Earle, contain a very great 
deal of learning, and R. H. Hodgkin’s A History of the Anglo-Saxons, 
now in process of publication, brings together the results of the studies 
of the last thirty years and is an invaluable survey of every aspect of 
Anglo-Saxon life. Professor J. Goebel’s Felony and Misdemeanour, which 
is appearing too late to be referred to in the text, is important for its 
examination of the growth of Frankish law in relation to that of 
England and of the development of the Frankish and Norman franchise. 

(iii) For the Norman and Angevin reigns the first essential is an 
understanding of feudal custom, and for this the best general survey is 
that of Professor F. M. Stenton in English Feudalism. Sir Henry Spel- 
man’s Of Feuds and Tenures by Knight Service is still valuable, as are 
T. Madox’s Baronia Anglica and W, Dugdale’s The Baronage of England. 
The custom of the Norman Duchy is best studied in C. H. Haskins’s 
Norman Institutions, and various incidents of feudal tenure are examined 
and illustrated in the works of J. H. Round, Geoffrey de Mandeville, 
Feudal England, and The Commune of London, in Professor F. M. 
Powicke’s Loss of Normandy, J. F. Baldwin’s The Scutage and Knight 
Service of England, and Miss H. M. Chew’s English Ecclesiastical Tenants 
in Chief For the history of law, besides the works already cited, there 
should be read M. M, Bigelow’s History of Procedure in England, 
H. Brunner’s Die Entstehung der Schwurgerichte, E. Jenks’s Law and 
Politics in the Middle Ages, J. B. Thayer’s A Preliminary Treatise on the 
Common Law, J. W. Jeudwine’s Tort, Crime, and Police in Medieval 
England, F. W. Maitland’s Equity, and Roman Canon Law in the Church 
of England, and Professor P. VinogradofF’s Roman Law in Medieval 
Europe. Legal administration is described in W. A. Morris’s The 
Frankpledge System, W. C. Bolland’s The General Eyre, and in Self- 
Government at the Kings Command, by A. B. White. Miss H. M. Cam 
has made the medievd hundred her special study, and her Studies in the 
Hundred Rolls and The Hundred and the Hundred Rolls should be read. 
The higher branches of the administration are best described in The 
Medieval English Sheriff to 1300 by W. A. Morris, W. Parow’s Com- 
potus Vicecomitis, and C. A. Beard’s The Office of the Justice of the Peace 
in England in its Origin and Development. Much has been written about 
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the boroughs, studies of particular aspects of which may be found in 
T. Madox's Firma Burgiy C. Gross's The Gild Merchant, Bateson s 
Borough Customs, M. de W. Hemmeon's Burgess Tenure in Mediaeval 
England, F. W. Maitland’s Township and Borough, A. Ballard’s The 
Domesday Boroughs. Professor}. Tait has recently brought together the 
existing materials into a volume, The Medieval English Borough, which 
is the only authoritative work upon the subject as a whole. 

Of the central government of the Norman and Angevin reigns, the 
Exchequer has been the subject of studies by T. Madox, The History 
and Antiquities of the Exchequer of England, R. L. Poole, The Exchequer in 
the Twelfth Century, H. Hall, Antiquities and Curiosities of the Exchequer 
and An Introduction to the Pipe Rolls, and receives constant illustration 
from the essays of J. H. Round. For the court and household, besides 
Professor Tout’s first volume, there should be read Professor G. B. 
Adams’ Council and Courts in Anglo-Norman England, R. W. Eyton’s 
Court, Household, and Itinerary of Henry II, and H. Hall’s Court Life under 
the Plantagenets. The working of government in practice is best shown 
in Bishop Stubbs’s collected Historical Introduction to the Rolls Series, and 
Professor E. A. Freeman’s History of the Norman Conquest and History 
oj the Reign of William Rufus can still be read with profit if taken with 
some caution. C. Petit-Dutaillis has recently published a comparison of 
the growth of the English and French monarchies during the period, 
La Monarchic feodalc en France et en Angleterre, x^-xiii^ siecle. 

(iv) The constitutional activity of the thirteenth century naturally 
takes its rise from the Charter. For this there should be read W. S. 
M‘Kechnie’s Magna Carta, Magna Carta Commemoration Essays, ed. 
H. E. Maldon, Professor F. M. Powicke’s Stephen Langton, the intro- 
ductory matter in C. Bemont’s Chartes de libertes anglaises 1100-1505, 
and The First Century of Magna Carta, by F. Thompson, The later phases 
of the conflict are covered by C. Bemont’s Simon de Montfort (ed. 

E. F. Jacob), by Professor E. F. Jacob’s Studies in the Period of Baronial 
Reform and Rebellion {1258-1267), Professor R. F. Treharne’s The 
Baronial Plan of Reform [1258-1263), and G. W. Prothero’s The Life of 
Simon de Montfort. S. K. Mitchell’s Studies in Taxation under John and 
Henry III should also be used, and the history of the revenue may be 
followed in J. H. Ramsey’s Revenues of the Kings of England, S. Dowell’s 
A History of Taxation and Taxes in England, and H. Hall’s History of the 
Customs Revenues in England. Social relations which have their reaction 
upon political life are dealt with in Professor P. Vinogradoff’s Villainage 
in England and Custom and Right, H. L. Gray’s English Field Systems, and 

F. Mugnier’s Les Savoyards en Angleterre au xiii^ sikle. The political 
thought of the age is best studied in R. L. Poole’s Illustrations of the 
History of Medieval Thought and Learning, C. H. M‘Ilwain’s The Growth 
of Political Thought in the West, A. J. Carlyle’s A History of Medieval 
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Political Thought in the West, and O. Gierke’s Political Theories of the 
Middle Ages, translated by F. W. Maitland. 

(v) Various aspects of the origin and development of Parliament are 
to be studied in the introduction to F. W. Maitland’s Memoranda de 
Parliamento, in Professor C. H. M‘Ilwain’s High Court of Parliament, 
Professor A. F. Pollard’s Evolution of Parliament, in the Report of the 
House of Lords’ Committee On the Dignity of a Peer, L. W. Vernon 
Harcourt’s His Grace the Steward and Trial by Peers, D. Pasquet’s The 
Origin of the House of Commons (translated by R. G. D. Laffan), in 
H. L. Gray’s Commons Influence on Early Legislation, L. O. Pike’s A 
Constitutional History of the House of Lords, M. V. Clarke’s Medieval 
Representation and Consent, M. M‘Kisack’s The Parliamentary Repre-- 
sentation of the English Boroughs during the Middle Ages, and in essays by 
Mr Richardson and Professor Sayles in the English Historical Review 
(vols. xlvi., xlvii.), the Transactions of the Royal Historical Society, 4th 
Series, vol. xi., and the Bulletin of the Institute of Historical Research, 
vols. V., vi., and xi. For the development of legislation T. F. T. 
Plucknett’s Statutes and their Interpretation in the First Half of the Four^ 
teenth Century should be read, and for taxation J. F. Willard’s Parlia-- 
mentary Taxes on Personal Property, i2go-i334. For the history of the 
Privy Council the principal authority is J. F. Baldwin’s The King's 
Council, and there is a short study of the medieval council in A. V. 
Dicey’s Privy Council. The Chancery is dealt with by E. H. Goodwin in 
The Equity of the King's Court before the Reign of Edward I and D. M. 
Kerly’s An Historical Sketch of the Court of Chancery. J. E. Morris’ The 
Welsh Wars of Edward I is of great value for its account of the decline 
of feudal obligations in the host. Studies of constitutional movements 
in individual reigns are Professor T. F. Tout’s The Place of Edward II in 
English History, H. Wallon’s Richard II, and J. H. WyUe’s The History 
of England under Henry IV. 

A full bibliography of EngUsh history, including periodical sources, 
will be found in C. Gross’s Sources and Literature of English History to 
1485. This was re-edited and revised in 1915, and for the years 1915- 
1929 the Short Bibliography of English Constitutional History, by H. M. 
Cam and A. S. Turberville, will be found of value. To the dates of their 
publication the bibliographies of the Cambridge Medieval History 
arranged according to the several subjects of its chapters, arc full, reUablc, 
and extremely convenient for reference. An article. Some Recent 
Advances in English Constitutional History (before 14^5)'*, by 
Gaillard Lapsley in the Cambridge Historical Journal, vol. v., no. 2, dis- 
cusses recent historical production under the heads of Parliament, Law, 
and Constitutional Theory. 

Since the writing of this volume there have been published Dr. S. B. 
Chrimes’ English Constitutional Ideas in the XVth Centmy, which throws 
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light upon many problems arising out of the political practice of the 
later middle ages, and Seignorial Administratiott in England, by N. 
Denholm Young, which carries into the private honour the investiga- 
tion which has shown the importance of the household in the govern- 
ment of the realm. 
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Chamber, the king’s, 179; 388-390, 
393; and the Wardrobe, 382; 
Clerks of the, 217; Norman, 182; 
Treasurer of the, 271, 274; under 
Henry II, 216; under John, 217 
Chancellor, 377, 380, 408, 4 i 7 - 4 i 9 » 
491; appearance of, 133; clerk of, 
187; forerunners of, 132; petitions 
to, 468; power of, under Richard 
I, 230; under Henry III, 292, 298; 
of the Exchequer, 187 
Chancery, 332, 382, 390-392, 4i4» 426, 
438; Council and, 467; jurisdiction 
of, 467; Masters in, 467; Rolls, 249; 
of John, 216, 218; under Henry III, 

277 

Chandos, Sir John, 423 
Charlemagne, 32, 56, 102 
Charter, of the Forest, 361; the Great, 
see Magna Carta 

Charters, of fealty under John, 250; 

of Stephen, 202 
Chelsea, Synod of, 30 
Cheshire, free landright in, 82 
Chester, 165, 172; Council of, 103; 

deman at, 319; earldom of, 356 
Chester, Earl of, 160, 172, 202, 204, 
267-268; enmity of, to de Burgh, 
272; power of, under Stephen, 204 
Chester, Earls of, pretensions of, 172 
Chester, Edward, Earl of, 295 
Chesterwara, 24 
Cheyne, John, 472 
Chichester, Bishop of, 275 
Chirk Casde, 480 
Chivalry of the 14th century, 423 


Christchurch, Priory of, 69 
Christian kingship, 43 
Church: and legal procedure, 10; 
peace of the, 13; taken into the 
folk, 13 

Cicemantone, hundred of, 37 
Cigogn6, Engelard de, 269 
Cinque Ports, 314; jurats of, 319 
Cirencester, witan at, 28 
Cistercian Abbots, 244 
Clare, Earl of, 232 
Clare, earldom of, 283 
Clare, Richard de, 283 
Clarence, Lionel, Duke of, 489 
Clarendon, assize of, 209, 212, 306 
Clergy: communitas of, 329; meeting 
of, at Ely, 357; parliamentary writs 
to, 352 

Clericis Laicos^ the bull, 360 
Clerk: of Parliament, 376; of the 
King’s Chamber, 389 
Clinton, Geoffrey de, 185, 194, 197 
Cloth, assize of, 239; Livery of, 416 
Clovesho, Council of, 26, 27, 43, 132 
Cnut, King, 60, 70, 105, 107-108, 121, 
124; and king’s rights, no; and 
oferhymes, 109; and outlawry, 108; 
king’s haligdom in reign of, 129; 
writs of, 71 

Cobham, Lord, 423, 484 
Coenred, King of Mercia, 30 
Coenwald, 26 

Coenwulf, King of Mercia, 26, 28, 

131 

Coggeshall, 241 
Coins, assay of, 130 
Collectors of aids, 310 
Colloquiunty 333, 341, 374; of barons, 
289, 291, 342; of magnates, 344, 345 
Colloquium et tractatum, writs ad^ 352 
Colyton, witan at, 107, 126 
Comes, 88 

Commendatio of Domesday, 80 
Commendation by hold-oath, 81, 99, 
142 

Commines, 181 

Commissions, 412; itinerant, 212 
Common Bench, Court of, 255 
Common Law, 41 1 
Common Pleas, court of, 216, 254, 
338; justices of, 293 
Common right, 226 
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Commons: Bills of, in Parliament, 
449; grievances of the, 377; im- 
peachmeifts by, 460; initiative of, 
in legislation, 377; under Edward 
II, 370; under Richard II, 432; 
under Henry IV, 432; petitions of, 
370, 37<5-377, 405, 4^0; in Parlia- 
ment, 349, 379, 447; Speaker of, 
376; of the House of, 451 
Commum, 307, 323; in Magna Carta, 
262 

Communa ComitatuSy 307 
Communal oath, 322 
Communaute de la tercy 343 
Commune: of Bristol, 321, 326; of 
England, 326; of London, 321, 326; 
of Lynn, 321; of the Borough, 321; 
of the Realm, 327; of Winchester, 
321; of York, 321, 326 
Commune consiliunty 265, 286-288, 290, 
293, 297, 302, 312, 334, 362, 365- 
366, 377, 398-399, 430-431, 461, 493 
Commune consilium regniy 174, 257, 

494 

Communes and Parliament, 363; in 
Parliament, function of, 3 50 
Communes de la terrCy 328 
Communes de MarchaunZy 398 
Communitas: and growth of pubUc 
institutions, 331; exploitation of, by 
the crown, 326; parliamentary use 
of the term, 328; theory of, 326 
Communitas AngliaCy 287, 303, 370, 

371 

Communitas haronumy 330 
Communitas comitatuSy 3 1 1 
Communitas gildaCy 318 
Communitas procerumy 329 
Communitas regniy 296, 327-329, 398- 
399 

Community: and the crown, 218; 
peace of the, 8; rise of shire as, 328; 
theory of, 327 
Company, Livery of, 416 
Compurgation, 315; oath of, 9; oath 
of independent, 59; territorialisation 
of, 58 

Confirmatio Cartarunty 355, 357-358, 
360, 397, 400, 404 
Connaught, Prince of, 265 
Conquest, Norman, theory of the, 

139 


Conservators of the peace, 41 1 
Consiliar system under Henry 11, 237 
Consiliumy communCy see Commune con^ 
silum 

Consilium sapientum, 25 
Conspiracy, 41 1 

Constable, the, 179, 360, 400; and the 
Exchequer, 187; duties of the, 165 
Constabularia, Norman, 181 
Constantine, King of Scots, 43 
Constitutio Domus Regis y 184, 192 
Constitutional: change under Edward 
II, 364; progress under the Lan- 
castrians, 433; rule of house of 
Lancaster, 448 
Consuetudines KanciCy 12 
Continual Council, 461, 470 
Controllership of Wardrobe, 386 
Copeland, 427 
Corfe Castle, 268 
Comage, 33 

Cornwall, 229; divisions of, 37; 
hundred in, 122; judicial commis- 
sion to, 193 
Cornwall, John, 439 
Cornwall, Reginald, Earl of, 215 
Cornwall, Richard, Earl of, 294 
Corpus comitatuSy 324 
Costentin, Geoffrey de, 265 
CustumOy magna et antiquoy 356, 398, 
400, 402 

CustumOy parva et novoy 356 
Council, 386, 418, 426, 432-434. 443. 
459; ad Parliamentay 339, 435; and 
Chancery, 467; and justice, 466; and 
legislation under Edward I, 338; 
and the Protector, 464; Articles of 
1406 for, 460, 462; of 1423 and 
1426, 464; Continual, 461, 470; de- 
cline of power of, 480; Edward I 
and the, 303 , executive functions of, 
468; functions of, in fifteenth cen- 
tury, 466; Henry IV and, 460; in 
Parliament of Edward I, 365; king 
in, 346; Lancaster as head of, 384; 
Lancastrian, 465, 473; minority, 
under Henry VI, 475; of 1415, 475; 
of Clovesho, 29, 43; of London, 26; 
Parhament and, 469; reform of, 
under Henry III, 289; rules of, 462, 
465; schemes for reform of, 462, 
490; under Henry IV, 468, 471; 
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under Henry V, 472, 474; under 
Henry VI, 472* 474-475; «ndcr 
Edward IV, 490 
Councils, Imperial, 103 
Counsel, problem of, under Henry III, 
287 

Counties: and assessment, 308; self- 
government in, 323 
County: community of the, 305; farm 
of the, 129; justiciar of the, 193 
Court: ofCommon Pleas, 254; of Ex- 
chequer, 188, 338 

Courts: Borough, 315; honorial, 166; 
of the townships, 148; Wapentake. 
426 

Courmey, Philip, 453 

Coutances, Geoffrey, Bishop of, 191- 

193 

Coutances, Walter of, 231, 232 
Coventry, Bishop of, 229 
Coventry, unlearned Parliament of, 
-H5 

Cowick, household ordinances of, 

387 

Crafts, government of, 323 
Crime, 8 

Crisis of 1258, preliminaries of, 295; 
of 1426, 476 

Cromwell, the Lord, 364, 475 
Crowcombe, Geoffrey de, 265, 274 
Crown: and the baronage, 159; and 
the community, 218; ascendancy of, 
100; co-operation of baronage and, 
266; exploitation of the commune 
by, 326 ; functions of the, 46; gavel- 
kind applied to, 32; lands, 127; 
Norman, 175, 182; of loth century, 
102; Parliament and the, 445; parlia- 
mentary, 408; pleas of the, 70, 216; 
resources of, 52; for government, 
135; revenue of Norman, 183; 
sanctions of the late Saxon, 106; 
theory of the, 485; theory of the 
Lancastrian, 486; theory of, under 
Henry II, 204; use of outlawry by, 
108 

Crovsm-wearings, Norman, 176 
Crusade financed by sale of honours, 

159 

Cubicularius, 130, 185 
Cugeld, 33 

Cumberland, 172, 427, 429 


Curbespine, Ralf de, 192 
Curia, feudal, 354; judicial, under 
Henry II, 213 * 

Curia regis, Norman, 176, 178 
Curiak suhsidium, 356, 357 
Curzon, Richard de, 170 
Curzon of Kedleston, Thomas, 170 
Customs, 356, 397, 399; and ex- 
change, 359; soke of, 70; under 
Edward II, 402; under Edward III, 
402 

Custuma antiqua, 401 
Custtma parva et nova, 401 
Cuthred, 26, 132 
Cwlch, 33 
Cyneberht, 26 
Cynecynn, 30, 44 
Cynehlaford, 162 
Cynerihta, 175 
Cynescipe, 105, iii 

Cynewulf, accession of, 31; thegns of, 
22 

Cynges feorm, 128 
Cynges tun, 33, 37, 53 


Dacre, Lord, 428 

Dagworth, 423 

d'Aigueblanche, Pierre, 281 

d* Amery, Roger, 3 84 

Danegeld, 127, 308 

Danclah, 97, absorption of the, 105; 

laws of, 205 
d* Angle, Guichard, 423 
Daniel, Bishop, 44 
Danish law fused with English, 104 
Dapifer, 134, 165, 179, I97 
Dapifer, Eudo, 192 
Darrein Presentment, assize of, 208 
Datchworth, 19 1 
d^Athies, Gerard, 259 
David, Earl of Huntingdon, 249, 346 

351 

David, King of Scotland, 202 
De odio et atia, writ, 255 
Defensores of the Charter, 258 
Deman of Chester, 319 
Demesne, tallage of, 396 
Derby, 172, 229, 325; judicial com 

mission for, 194 
Derby, Earls of, 160 
Despenscr, Bishop, 425 
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Despcnser, Hugh, 389 
Dcspensers, the, 369, 386, 389 
Devon, 229; caldormanry of, 123; 

judicial commission for, 193 
Devon, Earl of, 294, 484 
Diffidation, 155, 160, 260; of Edward 
II, 371; of John, 372 
Diplomacy, feudal, 171 
Disc-thegn, 89, 134 
Dispenser, 165 

Disseizin without process, under 
John, 249 

Domesday: Survey, 64; tenure of 
land according to, 81; tied land- 
right in, explained, 83; villanus of, 
85, 87 

Dominium politicum et regale^ 485 
Doomsmen, 112 

Dorset, 229; partible inheritance of 
land in, 4 

Dover: Castle of, 233; soke of, 320 
Dower of ccorls, 12 
Droxford, John, 383 
Dryhten, 14 

Dublin: Archbishop of, 265; honour 
of, 238; king of, 172 
Dumfries, 427 
Dunstan, Archbishop, 27 
Durham, Bishop of, 228, 309 
Durham, Palatinate of, 398 
Duty on wine, 402 
Dynasties, reduction in number of 
feudal, 283 

Dynasty, Lancastrian, 479 

Eadgar, King, 22, 27, 76, 103-105; and 
hundred guild, 119; grants judicial 
powers to hundred, 118; ordinance 
of the hundred, 119 
Eadmund, King, 31, 102; council of, 
103; makes hundred obligatory, 118 
Eadred, King, 31, 129; accession 
council of, 103; bequest to priests, 
132 

Eadric of Laxfield, 142 
Eadward the Confessor, King, 29, 62, 
69, 79, 106-107, 175, 191; charter 
to Ramsey, in; farm in time of, 
129; grants of sake and soke, 71; 
seal of, 133; stallers of, 134; 
treasury of, 129, 130 
Eadward the Elder, King, 29, 78, loi, 


103, 162; and oferhymes, 109; grith 
of, 1 14 

Eadward the Martyr King, 31 
Eadwin, King of Northumbria, 30 
Eadwm, Earl of Mercia, 181 
Eadwulf, King of the South Saxons, 
38 

Ealdormanries, 123, 135 
Ealdormcn, 18, 34, 36, 38, 135 
Ealdrcd, Earl of Northumbria, loi 
Earls created in Stephen’s reign, 204 
East Angha; extinction of kingdom 
of, loi; partible inheritance of land 
in, 4 

Eastrige, kingdom of, 50 
Ecgferth, 27 

Ecgfrith, King of Northumbria, 29, 
31, 34, 51 

Edict of Kenilworth, 300 
Edictum regium of 1195, 209, 313 
Edmund, Earl of Kent, 373 
Edmund, Earl of Cornwall, 389 
Edmund, Duke of York, 489 
Eadmund, Saint, 69 
Edorbryce of ceorl, 12 
Edward I, King, 68, 163, 168, 305, 
324, 330-332, 342, 344, 349, 350, 
357, 359, 361-362, 365, 367, 374- 
375, 379, 382, 394-395, 402, 404, 
422, 424, 428; accession of, 333; 
and the Council, 363; Council and 
legislation under, 338; Council in 
Parliament of, 365; function of 
Commons under, 350; legislative 
prerogative under, 336; non-parlia- 
mentary assemblies under, 345; 
Parliament under, 354; petition 
under, 336; prerogative of, 381; re- 
forms of and feudal privilege, 358; 
revenue under, 355; roll of parlia- 
mentary magnates of, 348; scheme 
of state, 358; taxation in reign of, 
362 

Edward II, King, 174, 326, 330, 349, 
353, 368, 370, 374, 377, 382, 385, 
387-388, 394, 402; abdication of, 
488; accession of, 363; Commons 
under, 370; constitutional change 
under, 364; Council in Parhament 
of, 365; customs under, 402; deposi- 
tion of, 371; magnates in Parliar 
ment of, 364; Magnum Consilium in 
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Parliament of, 366; opposition to, 
383; ordaiiiers under, 353; parlia- 
mentary rolls in reign of, 366 
Edward ffl, 330, 332, 374-375. 379- 
380, 382, 388, 39a, 394, 409, 420, 
423, 425, 427. 434 . 438, 440, 459: 
customs under, 402; growth in 
structure of Parliament under, 373; 
legal order under, 41 1; magnates in 
Parliament under, 380; revenue of, 
406; state of Parliament at accession 
of, 372; legislation by statute under, 

373 

Edward IV, 450, 485, 490-492; 
Council under, 490; fiscal policy of, 
492 

Edward of Carnarvon, knighting of, 
355 

Edward, Prince of Wales, birth of, 484 
Edwardian Close Roll, 343; Parlia- 
ment, function of Commons in, 
354 

Egbert, Archbishop of York, Bede’s 
letter to, 19 

Egbert, King of Wessex, 30, 51; mon- 
archy under, 49 

Egremont, Henry Percy, Lord, 427, 
429 

Egremont, Thomas Percy of, 439 
Eighth, grant of an, in 1297, 357, 396 
Eleanor, Queen, 228 
Election to Parliament, freedom of, 
440 

Eleventh, of 1295, assessment of the, 

351 

Ellis, William, of Yarmouth, 407 
Eltham, 406 

Ely, 191, 199; meeting of clergy at, 
357 

Emma, Queen, 129 
Endemotf 242 

Enfeoffment, Norman, 180 
England, commune of, 326; honour 
of, 174, 246 

English: laws fused with Danish, 104; 
monarchy, establishment of, loi; 
state, growth of, 409 
Enquiry, qua warranto, 304 
Eoricund, nobility, ii, 14 
Eorls, 7, 8, II, 13 

Essex, 126, 167; conquest of, loi; 
earldom of, 283; Geoffrey dc 


Mandeville, sheriff of, 203; witen- 
agemot of, 29 
Essex, Henry de, 164 * 

Essex, Earl of, 228 

Estates, the, 434, 435; of Parliament, 
435; beginning of, 375; function of, 
441; of the Realm, 435 
itats ghiraux, French, 341 
Eu, County of, 180 
Eu, Roger, Count of, 192 
Eudo Dapifer, 192 
Eustace fitz John, 202 
Evesham, Abbot of, 19 1, 192; battle 
of, 171 , 339 

Exchange and customs, 359 
Exchequer, 324, 359, 388-389, 391- 
392, 394, 406, 412; barons of the, 
189, 339; character of the, 187; 
constables and the, 187; Court of 
the, 188, 338; justiciar at, 189; 
lower, 190; Norman, 186; writs of 
the, 230 

Executive: character of John’s, 245; 

functions of council, 468 
Exeter, Edict of, 1 16, 1 17, 135; witan 
at, 27 

Extra-legal lordship, 423 
Eye, honour of, 143, 172 
Eyre, the general, 210, 324, 426 

Fanhope, Lord, 480 

Farm: heritable, 95; king’s, 52, 128; 

of the county, 129; sheriff’s, 130 
Faversham, Edict of, 116, 117, 135 
Fealty: charters of, under John, 250; 
oath of, 153 ; strengthening of, under 
Henry II, 207; to the king, 162 
Feasts of heathendom, 42 
Feorm, 20, 129 
Feorm hams, 128 

Ferrars, Robert dc, 201, 252, 268, 290 
Ferrars, William de, 169, 170 
Festermen, 60, 73 
Feud, 3 

Feudal: authority, decline of, 422; 
curia, 354; diplomacy, 171, of 
Henry III, 282; dynasties, extinction 
of, 283; loyalties, division of, 161; 
obligations, growth of definition 
of, 206, 256; principles, confiict of 
roval and, 163; privilege and 
Edward I’s reform, 258; right. 
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limitations upon, 156, 305; right of 
rebellion, 157; tenure, classification 
of, 220; theory under Stephen, 202 
Feudalism: absence of, in pre-Norman 
England, 78; Commune consilium of, 
362; constitutional element in, 173; 
decline of, 331; introduction of, 
139; lordship without, 79; new, 
430; personal relations under, 222; 
theory of, 152 
Feudatories under John, 249 
Feudojirma, 95 

Feudum, 77, 91, 158; absence of, from 
Saxon Law, 75; introduction of, 139 
Fidejussores, 258 

Fifteenth: of 1225, assessment for the, 
310; of 1292, 356; of 1294, 396; of 
1463, 492; of 1468, 492; of 1275, 
356 

Fifth from burgesses, grant of, 357 

Financial officials, 130 

Fima burgi^ 320 

Fima comitatus, 187 

Fima unius noctis^ 128 

Fisc of the king, 127 

Fiscal: policy of Edward IV, 492; 

unity of the borough, 324 
Flambard, Ralf, 194, 196, 200 
Fleury, Hugh of, 205 
Florence or Worcester, 129, 133 
Fold-socn, 70 

Folk: and lordship, 16; definition of, 
5; provinces of, 24; taking of 
Church into, 13 
Folk-freedom, 5 

Folk-grades, 6; Kentish, ii; West 
Saxon, 12 

Folk-land, 73; granted to king, 28 
Folkmoot, 8, 10, 23, 68; aristocratic 
tendency of, 62; of London, 315, 
319; wites of the, 65 
Folk-peace, 8 

Folkright: definition of, 5; disuse of 
term, 177; in 7th century, 23; place 
of kin in, 2; of ceorls, 12 
Fore-speaker, 15 

Forest: assize of, 239; charter, 404; 
system of Wiltshire and Somerset, 

38 

Forestarium, putura, 33 
Foma Regiminis, 300 
Forsteall, no 


Fortescue, Sir John, 494 
Fortieth, of 1232, assessment for the, 
309, 310, 312 

Forty shilling parliamentary franchise, 
418 

Fosterage, 16 

Franchise, definition of, in 13 th 
century, 304 

Frankpledge, 60, 63, 71, 319; view of, 
306 

Franks, folk-peace among, 8 
Fredum, 8 

Freehold, peasant, 12 
Freemen, 5, 7; birthright of, 7; 
liberties of, under the Charter, 261; 
position of, in Wessex and Mercia, 

5(^57 

French: Etats giniraux, 341; national- 
ism, rise of, 479; war, 394 
Frescobaldi, 359 
Frisians, laws of, 8 
Frithy no; guild of London, 118; 

local, 1 15; of Grateley, 116 
Frith-horhf 60 
Friths, national, 115 
Fulk fitz Warin, 158 
Fumevall, Lord, 427 
Fyrd, 12, 21; service of, 52 
Fyrd-^socn, 70 
Fyrd-wite, 54, no 

Gafol, 20 
Gafolgelders, 21 
Gaini, 39 

Gaol delivery, 324, 412 
Garter, Order of the, 424 
Gascon War, 284; aid of 1294 for, 
352 

Gascony: aid of 1254 for relief of, 350; 
campaign in, 359, 363; writ for 
service in, 345 
Gaunt, John of, 425, 489 
Gavelate, 73 

Gavelkind, 4, 12, 72; applied to the 
crown, 32 

Gaveston, Piers, death of, 370; exile 
of, 383; fall of, 387 
Gehurs, 21, 85 
Geddington, 238 
Genealogies: Christian royal, 50; 
pagan, 44 

General Parliaments, 343 
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Geoffrey, Bishop of Coutanccs, 191, 
192, 193, 233 
Geoffrey fitz Peter, 228 
Gervasc fitz Richard, 169 
Gesettland, 20 
Gesitheund nobility, 18 
Gesiths, 14, 17; and ceorls, 20; dis- 
tinct from thcgiis, 88; landright of, 
18; privileges of, 18; the king’s, 18 
Gewiss, 2 
Gewissae, 2, 13 
Gilbert fitz Reinfred, 251 
Gilds merchant, 318 
Glanvill, Richard, 143, 204, 212, 255 
Glendower, Owen, 468 
Gloucester, 42, 229; castle of, 277; 

earldom of, 283; Statute of, 335, 358 
Gloucester: Duke of, 481-482, 486; 
Protectorship of, 476-477; quarrel 
with Beaufort, 465, 469 
Gloucester, Earl of, 165, 265, 294, 295 
Gloucester, Miles of, 193 
Gloucester, Robert, Earl of, 160, 161 
202-203 
Godric, 142 

Godwin, Earl of Wessex, 95, 107, 108, 

135 

Gold-horde, 129 
Goldweardj 14 

Good Parliament, 407, 411-412, 420, 
462 

Gospatric, Earl of Northumbria, 182 
Government, provincial, in Saxon 
England, 32 
Gower Castle, 277 

Grace, Wycliff’s doctrine of dominion 
by, 420 

Grand Assize, 207 

Grand Jury, 209 

Grant of aids, 351, 396 

Grantmesnil, Hugh de, 197 

Grants in Parliament, 357 

Grateley, Edict of, 109, 115, 117, 135; 

frith of, 1 16, 120 
Great Charter, see Magna Carta 
Great Council, 430; magnates as, 374- 
375; of Peers, 494 
Great Seal, see Seal 
Gregory I, Pope, 43 
Grcfley of Manchester, Lord, 364 
Grey, Lord, 438, 473 » 480 
Grey, Thomas, 439 


Grievances of the Commons, 377 
Griffm Seal, 393 
Grith, King’s, 59, 114 
Grosseteste, Robert, 285, 335 
Guader, Ralf, Earl of East Anglia, 

161, 181 

Guarantors of oathworthiness, 10 

Guienne, 468 

Gulaffre, 143 

Gunnar of Lith End, 15 

Gunner, Eorl, 103 

Guthrum, King, 103; frith of, 114 

Gwynedd, 172 

Gwrvas, 39 

Hadd, Eorl, 103 
Haereditas perpetua et libera, 73 
Halfdene, Eorl, 103 
Halij^dom, king’s, 129 
HaU-thegns, 89 
Halsfang, 17 

Hampshire, 197, 269; centres of 
government in, 126; Danish raid 
on, 126; ealdormanry of, 123; 
Jutish provinces of, 35 
Hamsocn, no 
Hand-grith, 46, no 
Hardin fitz Behiold, 193 
Harold, King, 100, I35» 142 
Harold Harefoot, King, 129 
Haverhill, William de, 278 
Haward, Eorl, 103 
Haxey, Sir Thomas, 451 
Heah-gerefan, 34 
Heirs, marriage of, 257 
Heming, 193 

Henry I, King, 143, 163, 166, 174, 194, 
200, 203, 305, 314, 320; noui homines 
of, 197; scutage under, 221; sheriffs 
under, 197 

Henry II, King, 148, 150, 154, I59, 
186, 189, 200, 246, 254-256, 261, 
306, 320, 325, 333-334, 338; assize 
under, 239; chamber under, 216; 
chief justiciar under, 213; classifica- 
tion of feudal tenure under, 220; 
conciliar system under, 237; feudal 
aid under, 220; feudalism under, 
259; inquest under, 207; judicial 
curia under, 213; judiciary under, 
211; Pipe Rolls of, 216; relief under, 
223; saitage under, 222, 264; ser- 
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vice in the host under, 221; 
strengthening of fealty under, 207; 
theory of*crown under, 204; writs 
under, 208 

Henry III, King, 174, 200, 266, 305, 
307, 313, 315, 325, 328, 331-332, 
334, 336, 338, 350, 382-383, 428, 
488; baronial opposition under, 284; 
chancery under, 277; feudal diplo- 
macy ot, 282; great seal resumea by, 
278; guardianship of, 263, 267; 
minority of, 264; personal govern- 
ment of, 277; personal policy of, 
280; problem ot counsel under, 287; 
reform of counsel under, 289; 
royalist council of, 461; treasury 
under, 278; wardrobe under, 279 
Henry IV, King, 416-418, 427-428, 
432, 439, 447-448, 452, 459, 464, 
485, 488; Commons of, 432; 
Council under, 460, 468, 471 
Henry V, King, 416, 418, 432, 447- 
448, 464, 473, 485; Consilmn 
Magnum under, 367; Council under, 
472, 474 

Henry VI, King, 425, 429, 435-437, 
439, 448, 464, 467, 469, 485, 489, 
491; Council under, 472, 474-475; 
decline of justice under, 417; enters 
politics, 480; minority of, 474 
Henry VII, King, 450 
Henry VIII, King, 440 
Henry Percy, 425 
Henry, the Treasurer, 129 
Henry de Keighley, 361 
Herbert the Chamberlain, 194 
Hereford: earldom of, 283; ealdor- 
manry in, 123; sheriff of, 204 
Hereford, Bishop of, 253 
Hereford, Earl of, 295 
Heretoga, 26, 38 
Heriot, 94 
Herman, Bishop, 82 
Hertford: a borough, 124; earldom of, 
283 

Hertfordshire: Mandeville fee in, 141; 
Geoffrey de Mandeville, sheriff of, 

203-4 

Higbert, Archbishop, 30 
High-reeves, 126 
Hlafori 14 
Hlafweard, 14 


51 1 

Hold-oath, 51, 80, 107, 162; com- 
mendation by, 81; distinction from 
homage, 153 

Holdemess, honorial court in, 167 
Homage, 153; conditional, 160, 203; 

de domtnio, 206, 219; liege, 161 
Honorius III, Pope, 267 
Honour, the, 78, 308; community of 
the, 165, 169; Norman, 140, 144, 
1 51; of England, 174, 246; of Eye, 
143; organization of the, 165; pares 
of, 166; Richard Ts sale of honours, 
X59 

Honours: external diplomacy of, 171; 

taxes borne by, 308 
Horderers, 130 
Horse-thegns, 89 
Host, service in the, 221 
Hostages of barons under John, 249 
Houghton, Adam, 409 
House of Commons, Speaker of the, 

451 

House of Lords, basis of, 344 
House-peace, 6 

Household: of ^Elfred, 131; offices, 
393; ordinance of 1324, 388; ordin- 
ances of Cowick, 387; of York, 
385, 387; Saxon kings\ 134; ward- 
robe of the, 388 

Houses of Parliament, 435; beginning 
of 374 
Howden, 241 

Howel Dda, laws of, 35, 103 
Hrael-thegns, 89 
Hrothgar, 15 

Hugh, Bishop of Coventry, 229 
Hugh, Bishop of Durham, 230 
Hugh of Buckland, 197 
Hugo Camerarius, 130 
Humez, Robert, 238 
Hundehogc pleas, 195 
Hundraed saeteney 121, 122 
Hundred, 209; aristocratic tendency 
in, 63 ; courts, 426; freemen brought 
into, 60; granted judicial powers, 
1 18; immunity of, 69; in Kent, 121; 
in private hands, 122; in Sussex, 122; 
institution of, 36; lawdays of, 63; 
made obligatory, 118; Ordinance 
of the, 119; origin of, 116-117; 
spread of, beyond Wessex, 120; 
theft in jurisdiction of, 119 
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Hundred Years War, 373, 397 
Hundred-witan, 25 
Hungerford, Lord, 475 
Huntingdon, 197; earldom of, 283 
Husbandmen, 87 
Husbandry, 33 
Hustings, 324 
Hwiccas, Idngs of the, 48 
HyreJ, 176, 179 

Immunity: in towns, growth of, 323; 

of barons, parliamentary, 452 
Impeachment of Suffolk, 444, 483 
Inoenture, 424, 428 
Ine, King of Wessex, and full wite, 53 ; 

laws of, 12, 17, 21, 64, 88, 98 
Injangentheof, 70, 145 
Infidelity, political, 420 
Inhwaer, Eorl, 103 

Inquest: in administration, 208; jury 
of, 21 1 ; Norman, 198; of sheriffs, 
210, 212, 306; under Henry II, 
207 

Institutio hundredi, 121 
Institutions, public, growth of, 331 
Ireland, 469; Peter des Rievaulx, 
treasurer and chamberlain of, 275; 
justiciar of, 275 
Irish Pale, lordships of, 398 
Isabella, Countess, 253 
Isabella, Queen, 281 
Isidore of Seville, 112 
Isle of Man, 427 
lutnacynrtt 2 

Jews, justices of the, 293, 339; mas- 
sacres of, 296; tallage of, 271 
John, constable of Chester, 251 
John fitz Geoffrey, 290 
John, King, 158-159. I 73 . 200, 232- 
234, 238, 246, 307, 309, 315, 321, 
325-326, 359; and the feudatories, 
249; and the people, 247; assize 
under, 241; baronial hostages under, 
249; Chamber under, 217; Chan- 
cery Rolls of, 216; character of, 247; 
character of executive of, 245; 
charters of fealty under, 250; com- 
mune of the realm of, 327; death of, 
260, 263; diffidation of, 372; king’s 
small seal under, 217; made king of 
Ireland, 238; resistance to aid 


under, 241; scutages under, 243, 
244; treason of, 236 
John of Gaunt, 425, 489 
John of Jandun, 420 
Joint family holding of land, 4 
Judex, reeve as, 112 
Judgments of treason, 446 
Judicia Civitatis Lundoniae, 117 
Judicial Commissioners, itinerant, 193 
Judiciary under Henry II, 21 1 
Jura regalia, 395, 401 
Jurats in the Cinque Ports, 319 
Juries, dishonesty of, 41 1 
Jurisdiction of Chancery, 467; private, 

64 

Jury: Grand, 209; of attaint, 418; of 
inquest, 21 1; system, 418 
Justice: Council and, 466; decline of, 
410, 417; king and, 190; of the 
manor, 147; selling of, 225 
Justices: and Parliament, 436; itiner- 
ant, 210; of Assize, 412, 413; of the 
Jews, 293, 339; of the Peace, 209, 
411-413, 415, 417 

Justiciars, 112, 180, 3 13-314; at the 
Exchequer, 189; baronial, 203; 
chief, 196; chief, functions of, 213; 
chief, under Henry II, 213; of all 
England, 196; of the counties, 193; 
sheriff as county, 113; special com- 
missions to, 191; under Henry III, 
292, 298; use of title in Nomian 
England, 191 

Justiciarship in Richard I’s absence, 
228 

Justin, grith of, 114 
Jutish provinces of South Hampshire, 
35 

Keeper of the Wardrobe, 385, 388 
Keighley, Henry de, 361 
Kemp, Cardinal, 481, 485 
Kendal Castle, 251 
Kenilworth, 371; Edict of, 300 
Kent, 126, 167; and hundred guild, 
1 19; common law of, 12; dryhten in, 
14; hundreds of, 69, 121; institu- 
tions of, 35; no villeinage in, 12, 85; 
partible inheritance of land in, 4; 
sheriff of, 191 
Kent, Earl of, 277 
Kentings, law of, 7, n 
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Kin: as mutual guarantors, 10; essen- 
tial to folkright, 2; solidarity of, 10 
Kindred, 2,'’57, 59; as oath-helpers, 9 
Kinehelniy iii 

King: and justice, 190; and statute 
making, 353; and the law, 24, 53, 
107; and the peace, 113; and witan, 
26; as lord, 51; as mundbora, 51, 53; 
fealty to, 162; folkland granted to, 
28; functions of, 52; in Council, 
346; lordship and the, 105; oath of 
fealty to, 106; sacrificial, 42; writ of 
the Saxon, 135 

King’s: ban, 109; Bench, 216, 338; 
bower, 130; Chamber, 130; 
Chamber, Clerk of the, 389; 
Counsel, 490; farm of the, 52, 128; 
fisc, 127; gesiths, 18, 88; gold- 
horde, 129; grithy 59, 1 14; halig- 
donty 129; hand-grithy 46, no; 
household, 13 1, 134; law, growth 
of, 208; mundy 46, 108; mundbryce 
of, 53; oferhymes of, 109; Peace, 5, 
1 14; pleas, no; reeves of, 112; Re- 
membrancer, 190; seal, great, 230, 
278, 293, 298; seal, small, 217, 275; 
ships, master of, 245; thegn, 315; 
thegn, iEthelwulf ’s endowment of, 
90; thegn, and the land, 89; thegn, 
distinct from gesith, 88; thegn, 
functions of, 91; thegn, jurisdiction 
of, 145 ; thegn, qualification of, 89; 
treasure, 129; vills of Wessex, 37; 
wite, 53; writer, 13 1 
King’s Sombome, 37 
Kings, succession and deposition of, 
30 

Kingship: by divine grace, 44, 48; 
Christian, 43 ; enlargement of view 
of, 494; growth of title of, 47; 
limited scope of, 44; Mercian, 47; 
pagan, 41 

Kinship, lordship as fictitious, 15 

Kirkby’s quest, 357 

Kirkham, Walter de, 270, 271, 278, 

299 

Knight service, 154, 170; assessment 
to, 220 

Knight’s relief, 223 
Knights: elected to Parliament, 351; 
of the shire, 312; summoned to 
non-parliamentary assemblies, 350 

VOL. I 


Labourers, Statute of, 378, 413 
L<ie«, 76, 83, 95-96 
Laen-landy 77 
Laess-thegriy 94 
LaetSy II, 12 
La Marche, 280 

La Marche, Hugh, Count of, 281 
Lanark, 427 

Lancashire: hundred in, 122; South, 
172 

Lancaster, 425; castle of, 229, 269; 
constitutional rule of house of, 
448; county of, 209; Parliament 

of, 441 

Lancaster, Thomas, Earl of, as head of 
Council, 384 

Lancastrian: accession, 488; Council, 
4^5. 473 J crown, theory of, 486; 
dynasty, 479; dynasty, constitu- 
tional progress under, 433; lords, 
430; Parliament of 1453, 429, 439; 
throne, statutory basis of, 445 
Land: joint family holding of, 4; part- 
ible inheritance of, ii 
Landfriedcy 8, 114, 116 
Landhlafordy 98 

Land-law: growth of Saxon, 72; in 
Kent, II 

Landlordship, appearance of, in Saxon 
England, 84 
Land-ricay 84 

Landright: of the gesiths, 18; pre- 
valence of free, 82; tied, 83; true 
forms of Saxon, 78 
Lanfranc, Archbishop, 180, 1 91-192 
Langley, Edmund of, 489 
Langton, Stephen, 252, 267 
Langton, Walter de, 388 
Languedoc, 282 
La Rochelle, reUef of, 406 
Lathey 10, 24, 32, 35, 120, 121 
Latimer, Lord, 407, 428 
Law: and the individual, 5; changes in 
theory of, 333; courts, 7; growth of 
the king’s, 208; king and me, 24, 53, 
107; nature of primitive, 8; of 
tenure, classification of, 220; of the 
Kentings, 9, ii; rule of, 157; 
sanctity of, 260; supremacy of, 28; 
under Richard II, 412 
Lawdays, 63 
Lawmen, 62, 319 

33 
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Laws: fusion of English and Danish, 
104; of Hoel Dda, 35, 103; of Ine, 
12, 17, 21, 64; ofWihtracd, 17, 26, 

65, 68, 98 

Lawworthincss, 4 
Lazzi, 6 

Leather, tolt on, 400 

Legal: order under Edward III, 411; 

process, territorialization of, 57 
Legislation: and Council under 
Edward I, 338; by prerogative, 354, 
355; initiative of Commons in, 377; 
Parliament and, in fifteenth cen- 
tury, 447; imder Richard III, 492 
Leicester, 172, 318, 320; Parliament of 
1426, 477 

Leicester, Earl of, 161, 214, 237, 294, 

295 

Leicestershire, 197 
Lent Parliament of 1313, 351 
Leofric, Bishop of Exeter, 133 
Leofric the Sheriff, 191 
Leofsige, Ealdorman of Essex, 108 
Leofwine, son of Alfege, 191 
Lesnewth, hundred of, 37, 122 
Lewes, Song of, 285-286 
Lex Frisionuntf 6 
Leysings, 6 

Liberate, writs of, 391 
Liberi homines, 81, 261 
Liberti, 6 

Liberty of speech in Parhament, 451 
Lichfield, Archbishopric of, 49 
Lidden, Manor of, 424 
Liege homage, 161 

Lincoln, 232, 319; battle of, 161; earl- 
dom of, 283; fee of Bishop of in, 
318; lawmen at, 319; Parhament at, 
357, 361 

Lincoln, Earl of, 294 
Lindiswara, 35 
Lisle, barony of, 436 
Litus, 6, II 

Livery, 424; of Cloth, 416; of com- 
pany, 416; of the Swan, 416, 430 
Llewellyn, Prince of Wales, 269, 295 
Lochmaben Castle, 427 
Lollard: movement, 416; rising of 
1431, 480 

Lollaxdy, imread of, 421 
London: al^rmen in, 319; Charter of 
Henry I to, 320; Commune ot 248, 


321, 326; Custumal, 315; Council 
of 811, 132; first Mayor of, 322; 
folkmoot o(, 315, 319? frith-guild, 
1 1 8; government of, 319; Mande- 
ville sheriff of, 203; sheriffs of, 314; 
Stephen’s Lenten court in, 201; 
tallage of, 258, 325, 376 
London, Bishop of, 29, 44, 229 
Longchamps, William des, 174, 
218, 228-230, 232-233, 245, 272, 
286 

Lord: as mmdbora, 15, 17, 59; king as, 
51; loyalty between man and, 14; 
wite paid to, 64; influence of on 
sheriff, 410 

Lordship: and the folk, 16; and the 
king, 105; and vassalage, mutual 
advantage of, 80; as fictitious kin- 
ship, 15; growth of, 22; of seventh 
century, 22; of fourteenth century, 
423; origin of, 14; over ceorls, 83; 
Saxon, 80, 142; unlawful exercise 
of, 410; without feudahsm, 79 
Louis IX of France, 264 
Louvain, Duke of, 143 
Lovel, Phihp, 299 
Lovell, Lord, 463 

Loyalty: division of feudal, 161; oath 
of, 106, 153 
Lucy, Maude de, 427 
Lucy, Philip, 217 

Lucy, Richard de, 204, 212-213, 238 
Ludford, battle of, 450 
Ludgershall Castle, 229 
Lusignan, Guy de, 281 
Luton, Council of, 103 
Lynn, Commune of, 321 
Lyons, Richard, 407, 459 

Maegthborh, 3 
Maegthbot, 17 
Maegthburg, 10 
Maegth law, 4, 15 
Maegths, 2, 24, 38 

Magna Carta, 247, 253, 347» 378, 357. 
361, 404; communa of, 262; de- 
fensores of, 258; first re-isspe of, 264; 
freemen of, 261; general effect o£ 
259; origin of, 252 
Magna et antiqua custuma, 398, 400, 
402 

Magna negotia regni, 375 
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Magnates: and Magnum Consilium, 
368; and statute making, 353; as 
Great Cot!lncil,374-375; as judges of 
Parliament, 373; assemblies of, 346; 
become Council in Parliament, 365; 
in Parliament, 346; legislative func- 
tion of, 335; non-parliamentary 
assembly of, 372; parliamentary 
functions of, 352-354; under 
Edward II, 364; under Edward III, 
380 

Magnum consilium, 340, 345, 372-374; 
and the magnates, 368; in Edward 
IPs parliament, 366-367; minutes of 
the, 368 
Maine, 482 

Maintenance, 15, 80, 418 
Malet, Robert, 142, 143, 144 
Malet, WiUiam, 142, 143 
Malet fee in Suffolk, 144 
Maletolt, 403 
Mailing, lord of, 191 
Malmesbury, William of, 37, 193 
Maltolt, 356 

Man, loyalty between lord and, 14; 

the kinless, 15 
Man-bote, 94 

Manchester, Grelley, Lord of, 364 
Mandeville, Geoffrey de, 320; and the 
eyre, 212; concessions to, 164; pro- 
cess of, 253; honour of, 142; 
shrievalties of, 203 
Mandeville, William de, 229, 238 
Manley, Peter de, 268 
Manny, Walter, 423 
Manor: courts, 166; justice of the, 147 
Mansfield, soke of, 172 
March: of Scotland, 416; of Wales, 
416 

Mare, Peter de la, 407 
Marklo, 6 

Marlborough, 233; castle of, 229 
Marriage, 154, 170, 223, 256, 257; the 
Angevin, 482 

Marshal, William, 229, 232, 248, 288; 
government of, 265 ; rectorship of, 
263 

Marshal, Richard, 160, 164, 282, 285 
Marsiglio of Padua, 420 
Masci, Hamo de, 225 
Mass-thegn, 13 
Master of the Rolls, 467 


Masters in Chancery, 467 
Matilda, Empress, 164 
Matilda, Queen, 201, 203, 221 
Mauclerc, Bishop, 277 
Mauleon, Savary de, 250 
Maurice fitz Roger, 158 
Mayor of London, first, 322 
Mayoralty, 322; of York, 322 
Medieval community, decline of, 409 
sqq. 

Meaiocres taini, 94 
Meduman thegene, 94 
Mellent, Robert of, Earl of Leicester, 
200 

Members of ParHament: freedom of 
from arrest, 453; immunity of 
person of, 452 
Meonwara, 24, 36 

Mercia: blood grades in, 13; extinc- 
tion of kingdom of, loi; govern- 
ment of, 125; kingship in, 47 
Merciless Parliament, 442-443, 470 
Mercnalage, 7 
Merhull Castle, 251 
Mersewara, 25 
Mersham, lord of, 191 
Merton: barons at, 337; Statute of, 
335 

Methel-frith, 45 

Middle Party of Pembroke, 369, 384 
Middlesex, county of, 314; Mandeville 
fee in, 141 ; Geoffrey de Mandeville, 
sheriff of, 203 

Midlands, villeinage in, 422 
Midwinter’s Day, feast of, 42 
Miles of Gloucester, 193, 204, 320 
Military summons, writ of, 357 
Milton, lathe court of, 121 
Ministries divided by iElfred, 131, 

134 

Minority: of Henry III, 264; of Henry 
VI, 474 
Minna law, 97 

Model parliaments of 1295 and 1296, 
349, 350 

Modus Tenendi Parliamentum, 348, 370, 
435 

Moleyns, Adam, 481-483 
Monarchy: Angevin, 204, 218, 236, 
247, 262, 265, 272; Lancastrian, 479 
sqq,\ parUamentary, 331 
Monchesni, Joan de, 282 
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Moneta alba or blanca, 130, 184 
Montfort, Hugh de, i93-i94 
Montfort, Simon de, Earl of Leicester, 
272, 285, 288, 300, 307 
Montgomery, 181; lordship of, 172 
Moot, membership of, 3 
Moot-frithf 45 

Morcar, Earl of York, 181 
Morley, Lord, 473 
Mart d'ancestrCy assize of, 207 
Mortain, county of, 180 
Mortain, Robert of, 193 
Mortimer, Hugh, 265 
Mortimer of Chirk, 367 
Mortimers, trial of the, 375 
Mowbray, Earl, 161, 389 
Mund, 80; of the eorl, ii; of the kin, 
46, 108 

Mundbora, 14, 82, 109; king as, 51, 53; 

lord as, 15, 17, 59 
Mundhryce, 39, 53 
Mundbyrdf 11 
Mmdbyrdnis, 17, 53, 142 
Murdrum, no 

Nation, primitive notion of, 2 
National host, 12 

Nationalism, rise of, in France, 479 
Nativity of the Virgin 1332, Parlia- 
ment of, 376 
Neatgeld, 33 
Nevill, Alexander, 470 
Nevill, Bishop, 462 
Nevill, Ralf, 427, 428 
Nevills, the, ^27-^2% 491 
New Forest, 3 5 
Newburgh, William of, 231 
Newington, 192 
Nicolas, Sir Harris, 367 
Ninth, of 1340, Parliamentary grant 
of, 380 

Nobihty: by blood, ii, 13; by service, 
18; origin of, 6 

Norfolk, 172; earldom of, 283, 438 
Norfolk, Duchess of, 445 
Norfolk, Earl of, 161, 204, 295, 438, 
476, 487 

Norman: administration, 149; 

baronial courts, 169; constabularia, 
181; crown, 175, 182; crown- 
wearing, 176; curia regis, 176, 178; 
Duchy, pleas of, no; enfeoffment. 


180; England, continuity of institu- 
tions with Saxon, 150; exchequer, 
186; honour, 78, 141, f44, 151; in- 
quest, 198; terra regis, 184; treasury, 

183, 185 

Normandy, palatines of, 180 
Northampton, 476; Assembly at, 351; 
Council of, 237, 269; Statute of, 

413 

Northamptonshire, 197; conquest of, 
lOI 

Northanhimbrenses, 242 
Northburgh, Roger, 385-386 
Northern Marches, 427, 468 
Northumberland, 427 
Northumberland, Earl of, 229, 445, 
482 

Northumbria, i; nobility of, 13; ex- 
tinction of kingdom of, loi; 
institutions of, 33; lawmen in, 62; 
reeves in, 34; scir of, 33; social 
ranks in, 34; use of land in, 19; 
wergelds in, 35 

Nottingham, 172, 232, 237, 325 
Novel disseizin, assize of, 207 
Novi homines of Henry I, 197, 201 

Oath, 3, 6; in early law, 8 sqq.; laets 
with right to make, ii; of inde- 
pendent compurgation, 59; of 
loyalty, 106; of Salisbury, 162 
Oathhelpers, 3, 9, 58 
Oathworthiness, 4, 8 
Odiham Castle, 269 
Odin, 43 

Odo, Bishop, 180, 191 
Oferhyrnes, 18, 94, in; of the king, 
109; thegn’s, 1 17 

Offa, King of Mercia, 28, 31, 49; 
code of, 56; growth of kingship 
under, 48 

Office: distinction of rank by, 18; 

petitions for, 463 
Official Bills in Parliament, 449 
Old Saxons, 12; satrapae of, 38; wite 
of, 45 

Olaf, King of Sweden, 43 ; grith of, 

114 

Opposition: baronial, origin of, 224; 
haronial, under Henry III, 284; 
under John, 247, 252; under 
Richard I, 232; constitutional basis 
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of, 234; prospect of later, 226; to 
Edward II, 382; triumph of, 384 
Ordainers, ^59, 363, 386-387, 389, 
395, 402, 404, 407; and Parliament, 
369; appointment of, 364; Com- 
mittee of, 364; under Edward II, 
353 

Ordeal of fire or water, 9 
Order, causes of failure of in the later 
Middle Ages, 419 
Order of the Garter, 424 
Orderic, 193 

Ordinances, 331, 367, 369; move- 
ment of, 363; of the Staple, 379; 
of Walton, 390, 392; period of 
the, 410 

Orleans, Duke of, 481, 482 
Orpington, lord of, 19 1 
Osbert the priest, 197 
Osmund, Bishop, 82 
Osuulf, 103 

Oswald, Bishop, laens of, 76, 95 
Oswaldslaw, hundreds of, 69 
Oswardbeck, soke of, 172 
Oswin, King of Northumbria, 15, 29 
Oswy, King of Northumbria, 43 
Outlawry, 3, 4, 107-108. 

Oxford, 234; County of, 209; grant 
of aid in, 243; Provisions of, 297, 
299, 301, 369; sheriff of, 126; Welsh 
Conference at, 238 
Oyer and terminer, 414, 417-418 

Packing of Parliament, 445, 494 
Pandulf, Cardinal, 267 
Papal bull, Clericis Laicos, 360 
Paris, fall of, 479; Peace of, 300 
Paris, Matthew, 293, 298 
Parliament, aid in, 355; and Council, 
469; and crown, 445 ; and legislation 
in the fifteenth century, 447; and 
the justices, 436; and the Ordainers, 
369; at Bury, 1296, 357; at Leicester, 
1426; at Lincoln, 1301, 357; at 
Reading, Lancastrian, 1453, 429, 
439; at Salisbury, 376; at York, 384; 
Bills of Commons in, 449; Clerk of, 
376; Commons’ petitions in, 447; 
communes and, 363; creation of, 
405; definition of, 340; estates of, 
375, 435; evolution of, 381; free- 


dom from arrest of members of, 
453; freedom of election to, 440; 
function of communes in, 350; 
function of estates in, 441; function 
of magnates in, 3 52-353 ; Good, 407, 
41 1, 412, 420, 462; grants in, 357; 
growth in structure of, under 
Edward III, 373; Houses of, 374, 
435; immunity of person of mem- 
bers of, 452; in times of crisis, 443; 
knights elected to, 351; Lent, of 
1313, 351; liberty of speech in, 451; 
magnates as Judges of, 373; mag- 
nates become Council in, 365; 
magnates in, 346; under Edward III, 
380; Merciless, 442-443, 470; Model, 
of 1295 and 1296, 349, 350; of 1255, 
298; of 1258, 296; of 1 340, 379, 380; 
of 1397, 439, 443; of 1406, 459; of 
1447, 483; of 1453, 454; of 1454, 
429, 485; of 1463, 491; of 1472, 491; 
of 1484, 450; of Bury St. Edmunds, 
1447, 429; of Council, 339; of 
Edward I, Council in, 365; of 
Edward II, Council in, 365; of 
Edward II, Magnum Const'Iium in, 
366-367; of Lincoln, 361; of 
Nativity of the Virgin, 376; 
Official Bills in, 449; order of 
session and structure of, 374; pack- 
ing of, 445, 494; peerage of, 436; 
peers in, 439, 453; privileges of 
peers in, 453; Rolls of, 343, 433; 
Rolls in reign of Edward II, 366; 
seat in, 436; state of, at accession of 
Edward III, 372; structure of, in 
fifteenth century, 434; summons to, 
439; treatment of Commons’ Peti- 
tions in, 379; under Edward I, 354; 
Unlearned, of Coventry, 445 
Parliamentay Council ad^ 435 
Parliamentary: authority, value of, 
431; boroughs, 438; control of sub- 
sidy, 404; crown, 408; elections, 
vote in, 441; franchise, forty 
shilling, 418, 441; functions of 
magnates, 354; magnates, Edward 
I’s roll of, 348; monarchy, 331; 
opposition and the peers, 380; peti- 
tions, 367; privilege, 450; writs, 
348; writs to the clergy, 352 
Parliamento tenendo, writ de, 340 
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Parliamentum: Modus Tenendi, 370; of 
Henry’s barons, 342; of magnates, 
344; writ de veniendo ad, 340, 342, 
345. 348 

Parva et nova custuma, 401 
Passclewe, Robert, 193 
Paston, John, 445 
Patent, barony by, 436 
PateshuU, Hugh de, 278 
Patronage, 14 

Payment in blanched money, 130, 

184 

Payn fitz John, 202 
Peace: Edict of Wantage, 1 14; justices 
of. 209, 411-413, 415, 417; king 
and, 1 13; king’s, 8, 114; legal doc- 
trine of, II 3; of the Church, 13; of 
the community, 8, 114 
Peach, John, 407 
Peak, the, 229, 268 
Peasant freehold, 12 
Peasants* revolt, 413, 421 
Pedissecusy 132 
Peebles, 427 

Peerage of Parliament, 436 
Peers: and parliamentary opposition, 
380; in Parliament, 439; of the 
Realm, 373; privileges of, 453; trial 
of barons by their, 253 
Pembroke, honour of, given to 
William Marshall, 229 
Pembroke, Earl of, 268, 273, 485; 
capture of, 406; middle party of, 
369, 384 

Penda, King of Mercia, 38, 48 
Penenden, trial at, 191, 192 
Penitentials of Theodore and Bede, 56 
Percies, the, 427-428; rising of the, 

471 

Percy, Henry, Earl of Northumber- 
land, 427-429 
Perrers, Alice, 406, 408 
Peterborough Chronicle, 194 
Petitions: auditors appointed to try, 
365; for offices, 463; in the king’s 
council, 337; of burgesses, 381; of 
the Commons, 370, 37<^377, 405, 
460; to Chancellor, 468; to ParUa- 
ment, 367 

Peverel: honour of, 172; Ferrars’ claim 
to, 252 

Peverel, William, 164, 194, 204 


Picardy, 469 
Pincernae, 89, 134, 179 
Pipe Roll: of 1175, and 1*176, 161; of 
Henry 1 , 194, 223; of Henry II, 216; 
the Great, 186 
Placita coronae, 70 
Placita gladiiy no 
Placita regiSy no 
Placita vicecomitiSy 324 
Pleas: Court of Common, 216; 
ofHundehoge, 195; of Blythe, 194- 
195; of the Crown, 216; of the 
King, no; soke of, 70 
Plenus comitatuSy 441 
Poer, Hugh de, 159 
Poitevins, 273, 275-276, 278, 281, 299 
Poitou, 250, 273, 280, 333 
Political infidelity, 420 
Politics, prelates and, 442 
Poll tax of 1379, 395 
Pont de I’Arche, William, 185, 192, 

197 

Pope, grant from the, 360 
Porchester, centre of government in, 
126 

Porchester Castle, 269 
Port, Hugh de, 197 
Port-rceve, 315 
Powys, Lord, 473 
Powys, Prince of, 172 
Praecipe, the writ, 255 
Praestitum, 76 
Prelates and politics, 442 
Prerogative: and legislation, 336, 354- 
355; and petition under Edward I, 
336; of Edward I, 381; revenue, 
395 

Presentment, criminal, 209 
Priest: oath of the, 9; ranking of, 13; 

theft from, 13 
Priests at court, 132 
Privilege, parhamentary, 450 
Privy Seal, 332, 382, 385-388, 390- 
393, 426, 463; Keeper of the, 408 
Privy Wardrobe, 393 
Prohi homines, 319 
Protector and the Council, 464 
Protectorship of Gloucester, 476, 477 
Provinces of the folk, 24 
Provinciae, 10 

Provincial government in Saxon Eng- 
land, 32 
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Provisions: of Oxford, 297, 299, 301, 
369; of Westminster, 300 
Prudhoe €astle, 251 
Putura serjeantium, 33 

Queen* s Wardrobe, 279 
Quia EmptoreSy Statute, 358, 422 
Quo warranto enquiry, 304 

Raegnald, King of Man, loi 
Ral£^ Earl of Chester, 204 
Ralf fitz Nicholas, 170 
Ramsbury, hundred of, 69 
Ramsey, Abbot of, 194; immunity of, 
69, III 

Rank, distinctions of by office, 18 
Ranulf, Earl of Chester, 271 
Rape, 10, 32, 35, 120 
Reading, 233-234; Lancastrian Parlia- 
ment of 1453, 429* 439; Stephen’s 
court at, 201 

Realm: estates of the, 435; honour of 
the, 174; peers of the, 373 
Rebellion, feudal right of, 157; legal- 
ity of, 164 

Records, growth of royal, 218 
Rectorship of the Realm, 263 
Redwald, King of the East Angles, 

43 

Reeve as judex, 112 
Reeves: in Northumbria, 34; of bor- 
oughs, 126 

Reeveship, ^Elfred’s treatment of, 112 

Reform, baronial, 292 

Rege, de, tenure in Domesday, 81 

Regenbald, Chancellor, 133 

Regiae census, 129 

Regni communitas, 174 

Regnum Angliae, 395 

Regnum Anglorum, 48, 50, 97, 102 

ReUef, 154; under Henry I and II, 223 ; 

under John, 256 
Remembrancer, King’s, 190 
Restold, Sheriff of Oxfordshire, 198 
Retrait Ugnager, 73 

Revenue, 394; of kings of Wessex, 52; 
of Norman crown, 183; preroga- 
tive, 395; under Edward I, 355 
Revolt of Cade, 483; of peasants, 413, 
421 

Revolutfon of 1327, 371 


Ribuarians, law of, 7 
Riccardi, 359 

Rich, Edmund, Archbishop, 273 
Richard 1 , 143, 159, 226-227, 246, 309, 
313, 321, 326; accession of, 228; 
baronial opposition under, 230; 
justiciarship in absence of, 228; law 
under, 412; power of Chancellor 
under, 230; return of, 235 
Richard II, King, 415, 427, 431-433. 
436-437, 439, 445, 451, 459, 466, 
486; Commons of, 432; Continual 
Council under, 470; deposition of, 
486; deterioration of order under, 
414 

Richard III, King, 450, 493; claim to 
the throne, 490; legislation under, 
492 

Richard, Duke of York, as Protector, 
485 

Richard fitz Gilbert, 192-193 
Richard fitz Neal, Bishop, 204, 229, 
238 

Richard fitz Roger, 225 
Richard, King of Almain, 143 
Richmond, Castle of, 165, 243, 427 
Richmond, Earl of, 485 
Riddleford, Walter de, 265 
Ridel, Geoffrey, 169 
Rievaulx, Peter des, 270; fall of, 276, 
279; ministry of, 273 sqq.', removed 
from the Wardrobe, 299; Treasurer 
and Chamberlain of Ireland, 275 
Rising: of the Earl of Northumber- 
land, 445, 471; of Richard, Duke of 
York, 484 

Robert fitz Walter, 254 
Robert, Earl of Gloucester, 160, 161 
Robert of Stafford, 197 
Roches, Pierre des, 267, 269; fall of, 
277; rise of, 272 
Rochester, 191 

Rochester, Bishop of, 26, 191 
Rockingham Castle, 267 
Roger, Count of Eu, 192 
Roger fitz Rainfrai, 229 
Roger, Bishop of Salisbury, 188, 196, 
213 

Rolls: Master of the, 467; of Parlia- 
ment, 343, 3 < 56 , 433 
Roos, Lord, 472 
Ross, barons summoned to, 345 
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Rostand, 295 
Rotuli de Parliamento, 342 
Rouen, Archbishop of, 232, 234 
Roxburgh, 427; Castle of, 468 
Royal: grants, judicial powers by, 68, 
70; pohcy, anti-feudal trend of, 199; 
principles, conflict of feudal and, 
163; records, growth of, 218; title, 
development of, loi 
Royalist Council of Henry III, 461 
Rule-law, 4 
Rules of Council, 465 
Rutland, soke of, 172 

St. Albans, battle of, 450 
St. Martin-le-Grand, honour court at, 
167 

Sake and soke, definition of, 70; grant 

of, 70, 144 

Saladin tithe, 226, 308 
Salian code, 7 

Salisbury: oath of, 162; Parliament of 
1330, 376 

Salisbury, Bishop of, 69, 229, 270- 
271 

Salisbury, John of, 205 
Salisbury, Roger, Bishop of, 188, 196, 
213, 268 
Saltwood, 1 91 
Sanguinis effusio, 121 
Sansetun, Benedict of, 235 
Sapientes, 23, 29 
Satraps, 38 
Sauvey Castle, 267 
Savage, Arnold, 472 
Savoy, Bernard of, 281 
Savoy, Peter of, 281-282, 299 
Savoy, Thomas of, 281 
Savoyards under Henry III, 281 
Saxneat, 44 

Saxon: crown, sanctions of the late, 
106; history, aristocracy and fran- 
chise in, 71; king, functions of, 44; 
king’s gold-horde, 129; king’s 
household, 134; king’s writ, 125; 
land law, growth of, 72; landlord- 
ship, 84; land-right, true forms of, 
78; law, absence of feudum from, 
75; law, absence of tne honour in, 
78; law, self-help in, 46, 54; liti, 6, 
ii; lordship, 142; lordship, nature 
of 80 oath 


Say, WiUiam de, 201 
Sciman, 124 
5 nV of Wessex, 36 
Scirs, 10, 32-33, 120 
Scir-witan, 25 
Scotch Parliament, 329 
Scotland: campaigns in, 358-360; 
establishment of realm of, 352; 
March of, 416 

Scrope of Bolton, Lord, 406, 428 
Scule, Eorl, 103 

Scutage, 154, 308, 311, 355; authority 
for, 244; in Magna Carta, 257; 
under Henry I, 221; under Henry 
II, 222, 264; under John, 243-244 
Seal: Griffin, 393; king’s great, 230, 
278, 293, 298, 382, 385-386, 426, 
486; king’s small, 217, 275; of the 
Confessor, 133; Privy, 463; Secret, 

389 

Seals of Boroughs, 321 
Seat in Parliament, 436 
Secret Seal, 389 
Secretary, the king’s, 131 
Segrave, Jolin, Lord, 424 
Segrave, Stephen, 266, 276 
Seigneural justice, 425 
Self-oath, privilege of, 67 
Selkirk, 427 
Selsey, Bishop of, 26 
Seneschal, 165 
Servitiurn debiluniy 424 
Session, order of, and structure of 
Parliament, 374 

Seventh: of 1295, assessment of the, 
351; grant of a, 396 
Seville, Isidore of, 112 
Seward, Richard, 285 
Sheen, 406 

Sheriffs, 123, I 93 , 3io, 391, 411^41?; 
as county justiciars, 113; baronial, 
197, 203; farm of, 130; influenced 
by lords, 410; inquest of, 210, 212, 
306; of London, 314; under Henry 
I, 197; under Henry III, 299 
Ship-socn, 70 

Shire: appearance of the, 126; as com- 
munity, 328; justiciarships, 320; 
knights of, 312 
Shiremoor, 33 

Shiremoot, aristocratic tendency in, 

63 
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Shire thegns, 63, 92 
Shrewsbunr, 172, 425; Assembly at, 
346; Castle of, 269; non-parlia- 
mentary gathering at, 351; Parlia- 
ment of 1397, 443 
Shrewsbury, Earl of, 268 
Shropshire, 197, 269 
Sicilian scheme of Henry III, 295 
Sigebert, King of Wessex, 31 
Sigebert, King of Essex, 43 
Sigered, King of Essex, 26 
Signet, 463 
Silsoe, 480 

Singulare pretium, 66, 67 
Sixhyndf 13 

Sixth, grant of a, in 1294, 396 
Slaves, 5, 7 
Snodland, 191 

Social ranks in Northumbria, 34 
Societas hundredi, 117 
Society and the state in seventh cen- 
tury, 23, 56 

Soke: definition of, 70; courts, 166, 
318; of Dover, 320; reeve, 315 
Sokemen, 144 

Somerset, 229; forest system of, 38 
Somerset, Duke of, 429, 483-484 
South Hampshire, Jutish provinces of, 
35 

South Saxons, 38 

Southampton, centre of government 
in, 126 

Speaker: of Commons, 376; of the 
House of Commons, 451 
Speech, liberty of, in Parliament, 451 
Stafford, 172; a borough, 124 
Stafford, Earl of, 482 
Stafford, Humphrey, Duke of Buck- 
ii^ham, 428 
Stafmiti, Robert of, 197 
Staffordshire, 172, 269; free land- 
right in, 82 
Staller, 13 1, 134 

Stamford: Articles, 383; battle of, 428 

Stanley, soke of, 172 

Staple: the, 407; Ordinance of the, 

379 

State and society in seventh century, 

23 

Statute: De religiosiSf 358; of Carlisle, 
336, 351; of Gloucester, 335, 358; 
of Labourers, 378, 413; of Merton, 


335; of Northampton, 413; of 
Pro visors, 378; of Servants, 378; of 
Treasons, 425; of Westminster, 336, 
343 , 353, 358, 413; of Winchester, 
358, 413; Roll, 335, 379; under 
Edward III, 378 

Statutes: and the king, 353; and the 
magnates, 353 

Statutory basis of Lancastrian throne, 
445 

Stephen, King, 159, 160, 163, 165, 
184, 192, 219; charters of, 202; 
division of parties under, 202; 
feudal theory under, 202; reaction 
under, 201; title of, 203 
Stephen of Blois, 143 
Stok, Philip, 217 
Stow, manor of, 199 
Stranger in law, 15 
Stratford, 406 
Stratford, Archbishop, 392 
Stratton, hundred of, 37, 122 
Sub and de tenure in Domesday, 81, 
140 

Subsidy: Parliamentary control of, 
404; on wool, 402 
Sudeley, barony of, 437 
Suffolk, 167, 429, 482; Malet fee in, 

144 

Suffolk, Duke of, 429, 436; impeach- 
ment of, 444, 483; supremacy of, 
482 

Suit, honorial, 167 
Summer’s Day, feast of, 42 
Summons to Parliament, 439 
Sumer sactas, 39 
Supply, redress before, 380 
Surrey, 126, 167, 197; earldom of, 

283 

Sussex, 126; baionies in, 180; free 
landright in, 82; hundred in, 

122 

Sussex, Earl of, 237 
Sutlcsberg, hundred of, 37 
Swan, Livery of the, 416, 430 
Swegen, son of Godwin, 108 
Synod of Chelsea, 30; of Clovesho, 

27 

Tacitus, 38 
Taeogs of Wales, 6 
Talbot, Geoffrey, 202 
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Tallage, 356, 395; definition of the 
term, 397; of boroughs, 325; of 
demesne, 396; of London, 258, 325, 
396; transition to aid from, 325 
Tamworth: a borough, 124; witen- 
agemot of, 27 

Taunton, Archdeacon of, 245 
Taxation in reign of Edward I, 362 
Taxes on moveables, 357 
Tenants per baroniatn, 347 
Tenth: of 1294, 357; crusading, 356; 

of 1463 and 1468, 492 
Tenure: classification of law of, 220; 
de Rege, 81; feudal service of, 154; 
sub and de, 81, 140 
Terra regis, Norman, 94, 184 
Territorialization: of compurgation, 
58; of legal process, 57 
Teutons, caste system of, 6 
Thanet, men of, 168 
Theft: changes caused by growth of, 
law of, 58; development of law of, 
145; in jurisdiction of the hundred, 

119 

Thegnage, 87 ; and baronage, 146; 

and the blood ranks, 96; contrasted 
with knight’s tenure, 96; definition 
of, 93; jurisdiction of king’s, 145; 
not feudal, 95 
Thegnland, 95 

Thegns, 9, 315; Cynewulfs, 22; 
kSg’s, see King’s thegns; oferhymes 
of, 1 17; on Church estates, 94; on 
the terra reps, 94; privileges of, 18; 
ranking of priests with, 13; senior, 
62; status of, 87 
Theobald, Archbishop, 201 
Theodore, Archbishop, 44; Peniten- 
tials of, 56 
Theows, 5 

Thesaurarius, 129, 185 
Thirteenth, of 1207, assessment for 
the, 309 

Thirtieth: of 1237, assessment for the, 
311, 312; grant of a, 396 
Thorpe, Thomas, 43^; as treasurer, 
406; Speaker in Parliament, 454 
Throne, claim of Richard III to die, 

490 

Thundersfield, Edict of, 116-117, 

135 

Thurkill, Eorl, 106 


Tickhill, 232 

Tinchebrai, batdc of, 197 
Tiptoft, Lord, 264, 475 ** 

Tithe, Saladin, 226 

Titheing: compurgation by, 59; free- 
men brought into, 60; origin and 
functions of, 60; representation at 
law, 63 

Toll and team, 397 
Tolts upon wool and leather, 400 
Torksey, soke of, 172 
Tostig, 95 

Tours, Treaty of, 435 
Towns, growth of immunity in, 323 
Township, courts of, 148 
Treason judgments, 446 
Treasons, Statute of, 425 
Treasure, king’s, 129 
Treasurer, 130, 187, 408 
Treasurer of the Wardrobe, 271 
Treasury, 332, 382, 390, 391; Norman, 
183, 185; under Henry III, 278, 299 
Treaty of Tours, 435 
Treth calan Mai, 33 
Tribal: Hidage, 38; kingship, 41 
Tributarii, 34, 36 
Triconscire, 37 
Trigg, hundred of, 37, 122 
Triggshire, 37, 122 
Trinoda necessitas, 52, 105, no 
Trussell, Sir William, 376 
Tunesmen, 85 

Tusculum, Nicholas of, 248 
Tweljhyud, 13 

Twynham, centre of government in, 
126 

Uhtred, Eorl, 103 
Ulster, seneschal of, 265 
Ultra Usa, Thomas de, 321 ^ 

Umfraville, Gilbert de, 309» 3 il» 4^7 
Umfraville, Richard de, 249, 250 
Umfravilles, the, 320 
Universitas regni, 287, 327, 339, 347, 
354 

Unlearned Parliament of Coventry, 
445 

Urbs regis, 33 

Vacca de metreth, 33 

Valence, William de, 281, 282, 295 

Vapnatak, 122 



INDEX 533 


Vassalage, 16, 17, 51; and lordship, 
mutual advantages of, 80; conoi- 
tion of, 155 

Verdun, NiAolas of, 265 
Vere, Aubrey de, 164 
'Vesci, barony of, 437 
Vesci, Eustace de, 254 
Villa regiSy 36 
Villae regales, 125 
Viliams, 19, 85, 87 
Villeinage, 12 
Villeins, 145 
Vitalian, Pope, 43 

Vote in parliamentary elections, 441 

Wales: campaigns in, 358-359; con- 
quest of, 172; cwlch in, 33 ; knighting 
of Prince of, 346; March of, 416; 
scutage for, 355; taeogs of, 6; treth 
calan Mai in, 33; wite in, 45 
Wallingford, Castle of, 482 
Waltham, Canons of, 237 
Walter, Hubert, 213, 229, 234-235, 
249 

Walton ordinances, 390, 392 
Wantage, Peace Edict of, 114; witan 
at, 108 

Wapentake, 120, 122; Courts, ^26 
War-band, 14 

Wars: Hundred Years, 397; of Caer- 
laverock, 349; of the Roses, 428, 
450, 479; Welsh, 295 
Wardrobe, 246, 274, 299, 332, 358- 
359 , 363, 383, 385-387, 389, 392- 
393, 403; and finance, 271; of the 
Queen, 279; Controller of the, 369; 
controllership of, 279, 386; foreign 
control of, 281; Great, 280, 388, 
393-394; Keeper of the, 385, 388; 
of Henry I, 216; of the Household, 
388; ^f me Prince, 279; Roll of the, 
270; Treasurer of the, 271; under 
Henry III, 279 

Wardship, 154, 171, 223, 256 
Warenne, Earl, 181, 204, 232, 285, 
288, 290, 294 

Warkworth, custos of, 250 
Warwick, 197; earldom of, 283, 438; 
sheriff of, 126 

Warwick, Earl of, 160, 438, 476-477, 

485, 490 

Waspail, Roger, 265 


Waterford, honour of, 238 
Waterton, Hugh, 472 
Welsh: Marches, 468; Marches, lords 
of, 171, 398; War. 295 
Wem, Buder of, 364 
Wergelds, 3, 5, 6, ii, 21; Celtic, 98; 

of Northumbria, 35 
Wessex: government of, 125; hlaford 
in, 14; institutions of, 36; king’s 
vills of, 37; position of freemen in, 
56; revenue of kings of, 52; scir of, 
36; supremacy of, 49; thegnage in, 
96; witenagemot of, 29 
West Derbyshire, Hundred of, 122 
West Saxons, 2, 12 
West Sexna Law, 97 
Western Provinces, ealdormanry of, 

123 

Westminster, 42, 191, 371; Councils 
at, 406; non-parliamentary meeting 
at, 351; Provisions of, 300; Statute 
of, 336, 343, 353 , 358, 413 
Westmoreland, 427; shrievalty of, 

320 

Wexford, honour of, 238 
White Chamber, 378, 380 
Widnes, 165 

Widows, remarriage of, 257 
Wigton, 427 

Wihtefeld, Robert de, 228 
Wihtraed, laws of, 17, 26, 65, 68, 98 
Wilfrid, Bishop, 30, 34 
William I, the Conqueror, 175, 203; 
administration of, 149; and increase 
of revenue, 183; and king’s law, 
190; and law of tenure, 139; as law- 
maker, 176; fealty to, 162 
WiUiam II, Rufus, 185, 200; and 
king’s law, 191, 194 
WiUiam fitz Alan, 202 
William fitz Richard, 169 
William of Wykeham, 407 
WiUiam the Lion, King of Scodand, 

159 

WiUoughby, Lord, 472 
Wilsaetes, 39 

Wiltshire, 197; forest system of, 38 
Wincelcumbscira, 37 
Winchcombe, 37, 314 
Winchester, 42, 91, 197, 232, 320; 
Castle ofi 269; centre of govern- 
ment in, 126; Commune of, 321 
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Council of, 103; caldorman of, 123; 
Statutes of, 358, 413; treasury at, 
129, 183, 185 

Winchester, Bishop of, 189, 193, 229 
Windsor, 406; Castle of, 2^; Council 
of, 238 

Wine, duty on, 402 
Wingfield, 389 
Winter’s Day, feast of, 42 
Winwaed, battle of, 38 
Wisgar, honour of, 78 
Witan, 8, 23; and the king, 26; func- 
tion of the, 29; of Cirencester, 28; 
of Clovesho, 26, 27; principle of, 
24, 25 

Wire: nature of, 8, 45; of the folk- 
moot, 65; of the king, 53; paid to 
the lord, 64 

Witenagemot, 25, 26, 195; of Brent- 
ford, 29 

Witenagemots, imperial, 103 
Witeroedden, 65, 66 
Witpr, 95 

Witnam, honour court of, 167 
Woden, 44 

Wool: subsidy for, 402, 407; tolt on, 
400 

Worcester, laens at, 76, 95; sheriff of, 
126 

Worcester, Bishop of, 26, 27 
Worcester, Florence of, 129, 133 
Writs: ad colloquium et tractatum, 352; 
de odio et atia, 255; de Parliamento 
tenendo, 346; de tractatu habendo, 340; 


de veniendo ad Parliamentum^ 340, 
342, 345, 348, 356; de veniendo ad 
tractandum, 340; de veniendo cum 
equis et amis, 357; o£ liberate, 391; 
of military summons, 357; of 
Saxon king, 135; of the Exchequer, 
230; Parliamentary, 348; Praecipe, 
255; under Henry II, 208 
Wrotham, William de, 245 
Wulfhun, Abbot, 191 
Wulfred, Archbishop, 28 
Wulfric, 79, 132 
Wulfsige, shireman, 126 
Wychff’s doctrine of dominion by 
grace, 420 

Wye, borough of, 314; lathe court at, 
121 

Wykeham, William of, 406 
Wykes, 346 


Yarmouth, William Ellis of, 407 
Ynglingas, 2 
Yngvi, 2 

York: assembly at, 351; Commune of, 
321, 326; household ordinances of, 
387; mayoralty of, 322; Parliament 
of, 384, 441; siege of, 248 
York, Dukes of, 489 
York, Geoffrey of, 244 
York, Richard, Duke of, 428, 483- 
484 

Yorkshire, 427, 429 
Ytene, 35 
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